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THE FUTURE OF OUR PROFESSION. 


Our profession is one of the necessities of civilization. 

There is no occasion for lawyers where the only test of human 
rights is the will of the strongest. 

But society, even in its rudest forms, brings men into rela- 
tions with each other. For the general welfare it takes here a 
little and there a little from the absolute rights of individuals. 
The process goes on from year to year, from cycle to cycle; for 
the law, as well as science, has its cosmic forces. Common con- 
venience and mutual necessities beget the law of custom. As 
wealth and population increase these relations become more 
strained, artificial, and complex. ® 

The law is the result of growth and decay, for in the law, as 
in everything else, there is an eternal struggle between life and 
death for the mastery ; and therefore the great body of our law, 
which affects us so closely in every relation of life, cannot be 
administered with comparative success except through the instru- 
mentality of a picked corps possessing the qualifications which 
special training and the hard discipline of experience alone can 
give. 

Since Bracton wrote, ‘*‘ Destruction and Reconstruction ’’ have 
done their work —a great revolution has been wrought, not only 
in the structure of the law itself, but in its processes and 
methods, and in the guilds by whose aid it has been adminis- 
tered. 
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Then the ‘‘ law merchant’’ was but a name, and the court of - 
chancery another. The ‘‘ custom of merchants ’’ was not recog- 
nized by the courts as a part of the common law for nearly three 
hundred and fifty years, and the stout resistance of the common 
lawyers to its adoption, which they regarded as an usurpation, 
was not silenced until the final decision in 1765 — one hundred 
and fifty-six years later. Waltham had not then invented the 
subpoena which made the court of chancery ‘‘ The deformed, 
transformed.’’ Manufactures and the statute against monopolies 
were unknown, and the arts and sciences were at their lowest 
ebb. 

The profession, as it has existed in England for centuries, di- 
vided into great branches, was then unknown. The rigid policy 
of the early common law was to compel all parties to appear in 
person and with the aid of the court try their own causes. First 
came advocates, variously designated, known as a standing order 
prior to 1255, as barristers in a restricted sense as early as 1291, 
and since as barristers of various degrees or as counsel. Poten- 
tial as this body has béen, it was the creation not of statutes but 
of custom. Barristers were not admitted to practice by the 
courts, but were called to the bar by the inns of court. Proba- 
bly no body of men equally potential were ever so little subject 
to statutory regulation. 

Attorneys in fact, as contradistinguished from attorneys at law, 
have existed from the dawn of the common law. Ata later day, 
in certain cases of emergency, a plaintiff or defendant, with the 
sanction of the court, might select some friend or deputy to take 
his place. The parties had the right to employ such agents to 
represent them in the king’s courts, provided they first obtained 
a license from the crown to appear in that particular cause by 
such attorney, though sometimes by ‘special grace’’ a party 
was allowed to select any person. This was such a source of 
revenue that there were four hundred of such attorneys in the 
reign of Edward III. 

Ata later day, for the purpose of freeing litigants from this 
burden, Parliament provided that any person might appoint any 
other person his attorney without fee or license. They were 
still, however, nothing but agents in a particular cause. The re- 
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sult was that litigation was largely increased, and the parties liti- 
‘ gant were handed over as prey to this unlicensed horde. To 
remedy these evils Parliament, four hundred and eighty years 
ago, provided in substance that none but ‘* good and virtuous ”’ 
men, ‘learned and of good fame,’’ should be admitted and 
sworn as attorneys; that such should be examined by the jus- 
tices and their names put upon the roll; that in case of the death 
of any attorney so enrolled the justices were in like manner to 
‘‘make another in his place,’’ and that ‘if any such attorney 
* be found in any default of record or otherwise, he shall fore- 
swear the court, and never after be received to make any suit in 
the court of the king.”’ 

The substance of this statute was borrowed from the French 
and the Roman law. Its vital principle is the bedrock upon 
which all subsequent legislation in Great Britain and the United 
States rests. By this attorneys for the first time ceased to be at- 
torneys in fact, and became attorneys of record, — officers of 
court, subject to its control and supervision. In 1871 they num- 
bered 13,824 in the United Kingdom. 

The essential differences between the two branches of the pro- 
fession were : — 

The employment of attorneys was pecuniary, that of barristers 
honorary ; attorneys, like other employees, might demand and 
receive compensation, barristers could not demand anything, but 
might receive gifts; attorneys might recover their compensation 
in assumpsit or debt, barristers had no remedy at law or in 
equity ; attorneys were liable for neglect of ordinary care and 
diligence ; barristers were liable only in case of mala fides, and 
not always for that ; the attorney might confer directly with his 
client, the barrister might not; the attorney took charge of the 
preliminary proceedings, made his brief of the law and the facts 
with notes of the testimony, selected his leader and acted as a go- 
between between client and counsel, the barrister prepared the 
pleadings and took the charge and responsibility of the cause in 
court. 

The English bar did not, as has been repeatedly said, reappear 
with the early colonists on these shores. The Dutchmen of New 
York, and the people of the Jerseys, prior to their annexation 
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to New England in 1688, and, in fact, until 1708, had little occa- 
sion for lawyers. Penn and his Quakers still less. Roger Wil- 
liams and his followers had none at all. The Separatists of 
Plymouth colony sent home the only person from the inns of 
court who attempted to practise within its limits. Some of the 
most eminent members of the colony of Massachusetts Bay had 
been thoroughly trained in the inns of court. They did not, 
however, attempt to practise, but utilized their knowledge for 
the benefit of the Bible Commonwealths. They, too, sent home 
the only educated lawyer in their midst, and the result was that 
the ancient English practice was, from necessity, revived. The 
parties were required to appear in court and try their own causes. 
They might ask a friend to assist them, and often did. ‘ Pa- 
trons’’ came in in their aid, as was the case under the Roman 
law. Nearly every man who could read and write, and many 
who could not, as in the mother country when licenses were 
swept away by statute, set up asan attorney in fact. ‘+ Chimney 
corner law’’ reigned, except where the mandates of the general 
court or some other court governed. 

At the trials for witchcraft, at Salem, in 1692, an old man, 
Giles Corey, ‘‘ standing mute,’’ was pressed to death. Then, 
and not unfrequently both before and after, the minister took 
his seat by the side of the judge, and took his turn in haranguing 
and hounding the jury into returning a verdict contrary to their 
consciences and against their judgment. In these famous trials 
no lawyer participated either as attorney, counsellor, or judge. 
Had there been an educated bar the result might, and probably 
would, have been different, and the old Commonwealth might 
have been spared the sackcloth and ashes which she has so often 
worn because ef the memory of those trials. 

But as time wore on and the anglicization of the colonies be- 
came more complete, the attorneys and barristers of the English 
bar appeared distinctively in New York, New Jersey, Pennsyl- 
yania, Massachusetts, and some of the other colonies; but as 
there were no inns of court from which the barrister could hail, 
they were admitted to the bar like attorneys by the court. ‘* Bar- 
risters habits’’ were taken in Massachusetts as early as 1760; but 
in some of the colonies, as in New Hampshire, no distinction 
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between the two great branches of the profession was ever 
known, though Judge Story, whose notions were peculiar, and 
who was inclined to exalt the functions of the court, in the Cir- 
cuit Court of the United States for New Hampshire, conferred 
the degree of sergeant at law upon Jeremiah Mason and Judge 
Smith, and that of barrister at law upon Daniel Webster and 
others.’ 

The distinction was kept up, however, in New York, New 
Jersey and several other States until late in the present century. 
It was perpetuated in the federal courts by a rule established by 
the Supreme Court of the United States in 1790, and which pre- 
vailed till 1858. There is now no distinction in this country. 
Every attorney is a counsellor, and every counsellor an attorney. 
There are lawyers who make patent cases a specialty, but they 
are comparatively few, and confined to the larger cities. The 
same is true to a more limited degree in admiralty, and in busi- 
ness at the departments and the like ; but, in general, every law- 
yer in the country is liable to be called upon at any moment to 
frame a ‘‘ Holmes note,’’ a justice writ, a bill in chancery, to 
solve some intricate problem in conveyancing, to prepare a cause 
foy trial by jury, to sum it up, or to argue questions of law be- 
fore the highest judicial tribunal in the land. 

The legal profession in the United States has always been 
weaker numerically than either of the other so-called learned pro- 
fessions; but in general has always been regarded as more potent, 
for it has lifted with the longest lever the material interests and 
passions of men. 

A few brief summaries will show the position of each with ref- 
erence to the others and the population of the whole country. . 

In 1850, we had 23,939 lawyers, 26,842 clergymen, 40,564 
doctors ; in 1860, 33,183 lawyers, 37,524 clergymen, and 54,- 
583 doctors; in 1870, 40,736 lawyers, 43,874 clergymen, and 
62,383 doctors; in 1880, 64,137 lawyers, 64,698 clergymen, and 
85,671 doctors. In 1850 there was one lawyer to 964 people, one 
clergyman to 864, and one doctor to 569. In 1860, one lawyer 
to 947 people, one clergyman to 837, one doctor to 566; in 1870 


1 Dartmouth College Causes, 151, 152. 
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one lawyer to 949 people, one clergyman to 879, and one doctor 
to 618; in 1880, one lawyer to 782 people, one clergyman to 
775, and one doctor to 585 people. The number of lawyers in 
the United States prior to the adoption of the Federal Constitu- 
tion cannot be determined with exactness. It may be done, 
however, approximately. 

It is known that for a long series of years, New Hampshire 
had more lawyers in proportion to her inhabitants than any other 
province, colony, or State. In 1767 she had one lawyer to 
6,600 people, in 1783 one to about 5,000, in 1787 one to 4,600, 
in 1800 one to 2,300, in 1810 one to 1,800, in 1820 one to 1,200, 
and in 1830 one to 1,100. 

The number of lawyers in the United States at the close of 
the revolution has been variously estimated at from three hun- 
dred to seven hundred. Only one hundred and thirty-six attor- 
neys had been admitted in New York by royal license prior to 
the revolution, and many of these were dead when hostilities 
broke out. In 1880, the three professions numbered 214,506, 
there were 75 female and 64,062 male lawyers, 165 female and 
64,533 male clergymen, and 2,432 female and 83,239 male doc- 
tors. 64 of the 75 female lawyers were under sixty years of 
age, and eleven were sixty yearsof age and upwards; 60,177 of 
the male lawyers were under sixty years of age, and 3,885 were 
sixty years of age and upwards. 140 of the female clergymen 
were from sixteen to sixty years of age, and 25 were sixty years 
of age and upwards; 55,639 of the male clergymen were between 
sixteen and sixty years of age, and 8,894 were sixty years of age 
and upwards ; 2,268 of the female doctors were between sixteen 
and sixty years of age, and 164 were sixty years of age and up- 
wards ; 74,006 male doctors were between sixteen and sixty years 
of age, and 8,233 were sixty years of age and upwards. Of all the 
professions 193,294 were under sixty years of age, and 21,212 
were above that age, of which only 200 were females. 60,342 
lawyers were native born, and 3,795 were foreign born; 51,967 
clergymen were native born, and 12,731 foreign born; 77,092 
doctors were native born, and 8,579 foreign born. Of the three 
professions 189,401 were native and 25,105 were foreign born. 
1,008 lawyers, 2,516 clergymen, and 1,021 doctors were from Ire- 
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| land; 791 lawyers, 4,301 clergymen, and 2,640 doctors were from 


Germany; 948 lawyers, 2,589 clergymen, and 1,748 doctors were 
from Great Britain; 89 lawyers, 598 clergyman, and 176 doctors 
were from Scandinavia; 559 lawyers, 930 clergyman, and 1,520 
doctors were from British America; 400 lawyers, 1,797 clergy- 
man, and 1,474 doctors were from ‘‘ other countries.’’ 

It will readily be seen that less than one-sixteenth of the law- 
yers, about one-fifth of the clergymen, and about one-ninth of 
the doctors were foreign born. 

Our population in a century has gone up approximately from 
three million to fifty-four million. A century ago the legal pro- 
fession numbered a few hundred. To-day we muster seventy 
thousand strong. The rate of increase in the population must 
diminish as we approach the period when our vast domain is 
essentially taken up by actual settlers. But there is no discern- 
ible reason why at the end of another half century we should 
not have more than two hundred million population and upwards 
of two hundred thousand lawyers. 

There was a day when the profession was largely provincial in 
its character. Within the memory of men still living, William 
Wirt, the attorney-general of the United States, was only al- 
lowed to practise before the Baltimore bar, — that great bar,— 
by a judicial wriggle. The judges held that he might be allowed 
to appear to represent the Federal government. Once in he was 
allowed to remain to represent all other clients. 

To-day any reputable lawyer is received with cordiality at 
every bar in the land. 

With the light of the past to aid us, let us turn to the future 


of this great, growing, and powerful profession. Its prime 
duties are twofold, on the one hand to ‘ hold the fort?’ of consti- 


_ tutional liberty, and on the other to adapt the machinery for the 


administration of justice to the reasonable requirements of the 
age in which they live. 

No lawyer can do his part in this great work and have 
‘* proper directing influence with his brethren,’’ to use the lan- 
guage of Chancellor Kent, without natural and acquired power. 


1 2 Life of Wirt, 71, 72. 
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He must have integrity, fair ability, great industry, and special 
training. A lawyer needs, first of all, moral honesty and moral 
courage. People in other occupations often ‘* succeed,’’ as the 
world phrases it, without these. It requires but little legal rea- 
son or moral sense to pick locks, break vaults, to bully weak men 
and timid women out of their rights, and often times but little 
more to rob the living and plunder the dead. But a lawyer must 
be honest first with himself, because without that he cannot be 
honest with others. Many a difficult cause has been determined 
by the moral weight of counsel. 

What system of special training is the best? Here the house is 
divided against itself. One side insists that it must be had in a law 
school and the other that it must be had in a law office; neither 
are right. Schools and offices can only supplement, they cannot 
supersede the work of the Almighty. ‘* Books,’’ said the man of 
continental mind, ‘‘ make drill-masters, but God makes gen- 
erals.’’ ‘* Eating terms,’’ as the benchers of the inns found out 
long before the adoption of the rules of 1853, does not make 
lawyers. No more does one become such by lounging about 
some office for three or more years. The thing and not the 
name is the test. There is no place for acquiring a mastery of 
general principles with apt illustrations, like a thoroughly equipped 
law school. There is no place where a knowledge of men and 
things and the use of the machinery of the law can be so thor- 
oughly mastered as in a law office actively engaged in general 
practice. There every student ranks up according to the test. 
In a few months after his admission he is taught that there is 
something for him to do. Each, in turn, becomes book-keeper, 
cashier, and acts ina general administrative capacity. In turn he 
must hunt records, look up testimony, prepare the smaller causes, 
marshal his authorities and argue his cases. It teaches him what 
responsibility is. It gives him confidence, for he knows that 
whenever an emergency requires he can have the support of the 
junior partner, and whenever unexpected difficulties thicken, he 
can bring to his aid the whole force of the office with the trained 
regular at its head. 

The great obstacles in the way of the profession are the condi- 
tion, first, of our statutes; second, of our case law, third, the 
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rampant tendency to judicial legislation, and fourth, the com- 
mercial spirit which has entered the profession and threatens 
to reduce it from a guild to a mere trade for the getting of 
money. 

The deterioration of the statute law, both in state and 
nation, has been going on for years, and steadily grows worse. 
The decent legislation is largely about trivial matters, which 
should either be regulated by the municipalities whose interests 
are affected or by general legislation. The dishonest legislation 
is largely purchased, and is mainly the work of skilled special- 
ists doing one thing under the guise of doing another, and en- 
tirely different thing. This cannot well be bettered until the 
moral sentiment of the community is educated up to a higher 
standard so that they will refuse to elect, or discrown if elected, 
marketable legislators, nor until the task of framing those laws, 
which are to effect the entire community, can be committed to 
honest and intelligent men trained for that purpose and paid by 
the public for their services. | 

In my own State, neither the profession nor the courts would 
know where they were if the modern statutes were not largely 
based upon old foundations. For generations prior to the 
revolution our public statutes were framed by the king’s attor- 
ney-general or his assistants. These men were either trained in 
the inns of court or were otherwise thoroughly equipped law 
yers. One man held the office of attorney-general for thirty- 
six years. For many years after the revolution, in general, the 
same men, or those who had been trained under them, did the 
same work. As late as 1822 the entire probate law of the State 
was recast by two eminent judges of probate. The chairman of 
this committee, Charles H. Atherton, was one of the foremost 
men of the country, and had been judge of probate for thirty 
years. As late as 1832 the judiciary act, and in particular that 
on which the entire equity jurisdiction rests, was framed by 
Judge Parker, afterwards chief justice and long professor at 
Harvard Law School. The character of the modern statutes is 
often made the excuse for flagrant judicial legislation. 

Confusion worse confounded reigns in case law. For this 
there are several reasons: — 
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I. We have a multiplicity of legal tribunals. 

From the great extent of our territory and the unprecedented 
increase of our population these must necessarily and rapidly 
increase. We have now thirty-eight States and are soon to have 
more. These all have complete judicial systems. Each State, 
besides special tribunals, which are in effect courts of claims, or 
special courts of last resort, has at least a system of magistrates’ 
courts, a system of courts of first instance, and at least one 
court of last resort. The pressure of business is such that some 
of these States have been compelled to resort to commissions, — 
an extra court of final jurisdiction. In one instance separate 
tribunals have been created for civil and criminal causes, and 
that of California has been invested with a triplicate action by 
which it sits first in two sections and then as a whole. Several 
other States have an intermediate tribunal which is a court of 
final jurisdiction in a very large class of causes. We have eight 
organized territories and one unorganized territory, attached 
for judicial purposes to an organized territory. All these 
have at least magistrates’ courts, the courts of first instance, the 
supreme law court, and over all the Supreme Court of the United 
States. The District of Columbia has all these and something 
more. In the federal system proper, besides the special com- 
missions, the department tribunals, and the court of claims, we 
have about sixty district courts, nine circuit courts, and over all 
the federal Supreme Court. 

All these tribunals are a large portion of the time in a state of 
constant activity. Their very number necessarily destroys the 
unity of the law. Sluiced through hundreds of mouths it be- 
comes contradictory and chaotic. If there were to be no changes, 
we might endure the present condition of things. The trouble 
is the work has only fairly begun. 


II. As a rule the dockets of a court sitting in banc are so over- 
crowded that the work cannot be done as it ought to be. 

Illustrations are hardly needed, and yet a few may be perti- 
nent. Afew years ago the highest court of one of the foremost 
States of the old thirteen sat in a most important division. 
Four hundred and fifty causes stood in the paper for argument. 
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The court consisted of five judges. They sat for seven weeks 
and disposed of four hundred and twenty-five of these causes. 
Assuming that the court sat every day for arguments, that the 
judges did not work on Sunday, that every judge participated in 
the decision of every cause and wrote his share of the opinions, 
which would all seem to be violent presumptions, more than 
ten causes were heard and decided, and each judge wrote two 
opinions, every day of the term. In fact, the chief justice wrote 
one hundred and sixty-two opinions, or at the rate of about four 
aday. What time could have been given intelligently to the ar- 
guments or to an examination of authorities? It is said that the 
Court of Appeals of the State of New York decides about five 
hundred causes annually, and once or twice has decided about 
seven hundred, and yet the State has twice been compelled by | 
constitutional amendments to relieve this overburdened court 
by commissions of appeal. It is notorious that these enormous 
labors broke the backs of four strong men on the bench of 
which Judge Church was the head. It is said that the Supreme 
Court of Illinois, before it was relieved by the Appellate Courts, 
decided about seven hundred causes one year, and nearly nine 
hundred another. It is one of the mysteries to the profession 
why the rest of the court did not die with Judge Breese or re- 
sign with Judge McAllister. 

Two lamentable results flowed from this state of things. 
Judges not unfrequently forget that their prime mission is to ad- 
minister justice, and that every suitor has the right to have his 
cause fairly and fully heard. They came to regard themselves 
as a species of telegraph operators, whose prime mission is the 
dispatch of business. They guillotined one party or the other 
in order to diminish the docket, by laying some new head on the 
block. 

The assignment of opinions is practically the decision of causes 
by a single judge,as a rule. Other things being equal, three 
judges are better than five, and five better than seven. The ad- 
ditional numbers only retard in consultation. Their utility con- 
sists mainly in the fact that they form an additional clerical force 
who can examine more causes, hunt up authorities, and write 
more opinions. A more thorough examination of a cause can 
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undoubtedly be made by one man than by three, five, or seven; 
but he is far more liable to err because he is liable to be influ- 
enced by his biases, his prejudices, or his peculiar views. He 
has not the opportunity to correct his judgment by the intelli- 
gent judgment of other men who have examined the questions 
as carefully as himself and from another standpoint. Where 
causes are thus assigned, in eight cases out of ten the assent of 
the others is merely formal. The instances are very many in 
which shipwreck has thus been made of the law. The Supreme 
Court of Pennsylvania has long been one of the ablest judicial 
tribunals in the Union, and her judges noted for their frank- 
ness. 

In Hutchinson v. McClure, McKonkey’s Appeal, Schriver v. 
Meyer, and Weidman v. Maish, we have marked illustrations of 
the evil referred to. Doctrines which had been settled from the 
foundation of the State, andlong lines of decisions, where the 
doctrine of stare decisis should prevail, if anywhere, had been 
overturned and trampled underfoot, if we can give credit to 
Judges Black, Gibson, and other eminent jurists, because ‘* the 
pressure of business left little time for consideration,’’ and the 
judges ‘‘ were compelled to go at railroad speed,’’ and to depend 
upon the judge who prepared the opinion ‘‘ unseen by the rest of 
the court before it was delivered.’’ There is hardly a State in this 
Union in which the same thing has not been repeated in one way 
or another. 

No one will be likely to question the careful conservatism or 
great ability of Chief Justice Shaw, or that of the eminent judges 
who were his associates. Elliott v. Stone,! was decided at the 
October term, 1853, Chief Justice Shaw delivering the opinion. 
It was a landlord and tenant case. The same case between the 
same parties was decided at the October term, 1854. This 
opinion was also delivered by the chief justice. The facts in 
both cases are precisely the same, with a single exception, and 
that is expressly stated in the last opinion to be immaterial. The 
decisions are directly in the teeth of each other. The last opinion 
contains no reference whatever to the former one, and it is evi- 


112 Cush, 174. 
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dent that the court had entirely forgotten both the former case 
and the opinion. 

Not to be outdone by his brethren in Pennsylvania and Massa- 
chusetts, Mr. Justice Bell, a judge of great learning and ability, 
in Hazeltine v. Colburn,! (another landlord and tenant case), 
decided the same point both ways in the same opinion to the 
great bewilderment of succeeding judges. 

Sometimes a judge who prepares a minority opinion forgets 
that it was not the majority opinion, and forthwith it goes down 
in the reports as evidence of the law of the land. 

A new practice has grown up among judges during the last 
thirty years, which is very pernicious. A judge of ample means 
goes upon the bench. He is or becames a favorite of society, as 
such demands are made which encroach seriously upon his time. 
Having the means, he employs another lawyer nominally as his 
clerk to transform his notes into opinions and reinforce them 
with arguments and authorities. Sometimes these short notes are 
simply judgment for the plaintiff or defendant, and the luckless 
deputy-judge finds himself at his wit’s end to know whether he 
shall write up an opinion for the plaintiff or defendant. In 
theory these opinions are always carefully considered afterwards 
by the judge who, in the language of an eminent judge, ‘takes 
the responsibility of the opinion.’’ In other cases thé same 
judge, and for the same reason, employs, in like manner, a clerk 
to examine the causes assigned to him, to ransack the precedents, 
and, as it is termed, block out opinions in the less important 
causes in order that his employer may reserve his strength and 
leisure for those of a more important character, and in this way 
new contributions are added to the law. For these reasons and 
many others the reports are not always trustworthy evidence of 
what the decision was or the law is. 


III. We have a multiplicity of reports, and they crowd upon us 
like the pests of Egypt. 


A century ago there was not a single volume of reported cases 
published in the United States. Ninety years ago there were 


1 31 N. H. 466. 
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but two small volumes. To-day we have at least three thousand 
one hundred volumes. They are increasing at the rate of about one - 
hundred volumes annually. The United States’ Digest for 1882 
culls from one hundred and seven volumes. At this rate, with 
its natural acceleration, how shall we stand a century or even 
fifty years hence? But this is not all. Our courts constantly 
turn to the reports of the mother country and her dependencies. 
These number about two thousand four hundred and are rapidly 
increasing. The modern British reports, it is true, are in general 
of little account. Our transatlantic cousins have a passion for 
statutes. The famous Grecian explorer, in excavating the hill of 
Hissarlik found seven cities, each built one upon the ruins of an- 
other. But this is nothing in comparison with the British 
statutes. Three entire systems of bankruptcy, with no end of 
amendatory acts, have been swept away, and before long 
another must follow in their train. Parliament is to-day 
engaged in Siamesing together two systems of bankruptcy as 
opposite in principle as the poles. The foundation statutes in 
many cases have been amended, recast, and reconstructed from 
ten to thirty times. These statutes have sometimes been piled 
Pelion upon Ossa upon the foundations of the common law, 
until the task of discovering the primitive formation is about 
as tedious and difficult as the exhumation of Pompeii or 
Herculaneum. The modern decisions are therefore largely based 
upon the winding up acts, the employer’s act, the local manage- 
ment act, the bankruptcy act of 1869, the bankruptcy rules 
of 1871, the rules of 1875, the common-law procedure act, 
the land clauses consolidation act, the settled land act, the fines 
and recoveries act, the judicature act, and a great variety. of 
others ; and therefore are neither in point nor applicable here. 
But every judge and every lawyer in active practice must exam- 
ine these authorities every now and then, or he will miss some 
masterly judgment resting entirely upon common law or equit- 
able principles; but it is utterly impossible for any judge, and far 
more so for any lawyer in active practice, to examine with care 
the great bulk of English and American decisions, except as 
cases arise. Few things are more absurd to any good lawyer or 
judge than the idea that with a mass of other work pressing 
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upon him he can read, much less understand, two or three vol- 
umes of reports a week. 

The burdens of the lawyer engaged in miscellaneous practice 
are more onerous even than those of the judge. His labors in 
causes in banc, as respects matters of law, are substantially the 
same. Besides this, one-half of his time is taken up with con- 
ferences with clients, in the routine and administrative parts of 
the business, and in the extensive labors involved in the prepara- 
tion and trial of causes which involve questions of fact. 


IV. Whenever any man possessed of mental brawn, and charged . 
with the execution of enterprises of great ‘‘ pith and moment ”’ 
finds a river or mountain in his path, he bridges or turns the 
stream, canals the cut off, squirrels through the canyon, flanks 
the mountain, or, in the last resort, tunnels it. Judges do the 
same thing. And this is judicial legislation. We were all 
taught that it was the duty of judges to declare, but not to make 
the law. We all know this is one of the resplendent fictions, 
without which it seems impossible for an Englishman to adminis- 
ter law, government, or anything else, and which has long cheated 
the reason by beguiling the imagination of men. 

Mr. James Fitzjames Stephen, in his ‘‘ View of the Criminal 
Law of England,’’? says: ‘*‘ The fact that, under the fiction of 
declaring the law the judges in reality make it, has been recog- 
nized by every one who has studied the subject with candor and 
intelligence, since the days of Bentham, at least. * * * The 
English judges have always formed one of the best subordinate 
legislatures in the world.’’ And his real objection is that this 
legislation is necessarily ex post facto in its character. Congress 
cannot make ex post facto laws, nor, in general, can the States 
make those which are ex post facto in a technical sense, but the 
court can do so. The legislation of the court rivals that of the 
statute factories in quantity, and not unfrequently exceeds it in 
importance. 

Such is the condition. A remedy partial or otherwise must be 
had in the near future. What shall it be? 


' pp. 826, 328. 
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We are told on the one hand that the elasticity of the princi- 
ples of the common law, and on the other that codification will 
prove a sovereign panacea. We have had the first in effect since 
the existence of customary law, and the latter since decretal or 
statutory law existed. We shall have them till the judgment 
day. Codes may accomplish much within a single State, but 
they must necessarily be supplemented and modified by construc- 
tion. General uniformity is as much to be desired as uniformity 
within a particular State. The difference on fundamental ques- 
tions shows that legal reasoning, as it is termed, is grievously at 
fault. In certain States the prosecution, where it is alleged that 
the accused was insane, must satisfy the jury beyond a reason- 
able doubt that he was sane, or he must be acquitted. In others 
it is held that the prosecution must‘satisfy the jury by a balance 
of probabilities. And in others yet, that insanity is an affirma- 
tive defence, which must be made out by the prisoner. In one 
portion of the Union the contract embodied in a ** Holmes ”’ note is 
valid against creditors, but the Supreme Court of the United States 
has held it to be utterly worthless, and in New York the Court 
of Appeals has settled that it is both valid and invalid. In Mas- 
sachusetts an instrument which, in other respects, is a promissory 
note, but which recites that it is payable on or before a certain 
day thérein named, is not a negotiable note; but in Michigan 
and several other States it is otherwise. A stipulation for the 
payment of attorney’s fees is often appended to what would 
otherwise be a note of hand. Several States hold that the stipu- 
lation is valid and destroys the negotiable character of the instru. 
ment. Others that the stipulation is valid and the note negotiable. 
Others yet that the stipulation is void, and therefore the note is 
negotiable. Unfortunately for signers, notes payable with in- 
terest sometimes mature. The courts of fourteen States hold 
that the contract rate of interest governs after maturity, while 
the courts of ten States hold that the statutory rate governs, 
and the Supreme Court of the United States is in general accord 
with this view. 

An eminent member of the federal judiciary has recently in- 
formed us that Lord Holt, in enlarging the common law, ‘* estab- 
lished the negotiability of bills of exchange and notes.’’ Other 
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eminent jurists have told us that the latter is due entirely 
to the statute of the 3 and 4 of Anne, which practically took 
effect May 1, 1705. Others yet that this effect had been given 
them by a little coterie of goldsmiths in London during the twenty 
or thirty years’ controversy with Lord Holt prior to this act. 
Lord Holt was born on December 30, 1642. He became chief 
justice of the King’s Bench in April, 1689, and died in March, 
1709. Queen Anne was born February 6, 1664, and ascended 
the throne in 1702. 

On August 16, 1631, the general court of the colony of Mas- 
sachusetts Bay enacted ‘ that any bill assigned to another shall 
be good debt to the party to whom it is assigned.’’ This brief 
but comprehensive statute was expanded by the same body in 
1647 so as to provide ** that any debt or debts due upon bill or 
other specialty assigned to another, shall be as good a debt and 
estate to the assignee as it was to the assignor at the time of its 
assignation ; and that it shall be lawful for the said assignee, to 
sue for and recover the said debt due upon bill, and so assigned 
as fully as the original creditor might have done, provided the 
said assignment be made upon the back side of the bill or 
specialty.” 

This statute was subsequently amended in some particulars. 
Either by express enactment or by virtue of the law of custom, 
this principle became a part of the law of Plymouth and of other 
colonies which were largely the result of the outflow from the 
Bay colony and of those which were from time to time annexed 
to that colony. 

Many a gifted student has been sorely puzzled in endeavoring 
to find out how Lord Holt did this by stoutly deciding that it 
could not be done, or how the goldsmiths could have done this 
before such notes existed, or how we are indebted to Lord Holt 
or Queen Anne forastate of things which existed on these shores 
before either of them were born. 

In People v. Baker,’ the Court of Appeals smote with heavy 
hand one of the corner stones of society by holding in effect that 
there could be a husband without a wife, or to be more specific, 
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that a man could be convicted of bigamy for marrying the second 
time when his first wife guo ad herself had been lawfully divorced 
from him by a court of competent jurisdiction and rightfully re- 
married, 

On no subject is uniformity more desirable than in the matter 
of insurance, and yet, between underwriters and the courts, it 
became years ago ‘* The Great Dismal Swamp’’ of the law of 
contract. 

Relief can only be had from legislative hands, and it may be 
found quite as necessary to codify underwriters and judges as 
the law. 

The law of common employment may be tersely but roughly 
summarized as follows : — 

In England the master is not liable for the negligence of a co- 
employee because the contract so provides ; but here, in general, 
it is so because the contract does not provide that the employer 
shall be liable, and yet in terms these contracts are precisely the 
same. 

First, the rule that the corporate master could only act under 
the common seal was discarded; then we were told that the 
master was only liable because of the fiat of the directors; then 
that the rule should not be extended; then that the master was 
liable only under the doctrine of alter ego; and then that the 
latter doctrine must be applied in all cases where it was the duty 
of the master to be present. 

He must be a bold man who would undertake to tell where the 
doctrine of common employment ends, and that of the master’s 
duty to be present begins in any State in the Union. Much of 
this trouble has arisen from the fact that judges have often 
failed to perceive that the rule first laid down here in Farwell’s 
Case was established by a great and wise legislator as a species 
of protective tariff for the encouragement of infant railway in- 
dustries. It was a harsh, but a plain and simple rule. Pressed 
by considerations of humanity and public policy, the courts 
began step by step to relax the rule, and chaos reigns. 

Upon a kindred point the cases are nearly as diverse. 

When a conductor kissed a lady passenger without her-consent, 
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C. J. Ryan held,’ that it was the duty of the master to be pres- 
ent, and the corporation smarted in damages. 

Another great court in a memorable case held in effect that the 
master neither owed a passenger the duty to protect him from 
wanton insult nor pillage. As judges sometimes say, the line 
had to be drawn somewhere, and at last advices they seem to 
have drawn it at kissing. 

A great body of constitutional law, in the American, not in the 
English sense, has grown up in this country. It must neces- 
sarily increase more rapidly in the future than in the past. It is 
quite as contradictory as any other. In New Hampshire a man 
may constitutionally be made guilty of a crime, if on his own 
premises, in a peaceable and orderly manner, he sells milk or 
pies within two miles of an incorporated camp-meeting. In 
Kentucky the law is precisely the reverse, and yet nobody has 
been able to discover any difference in the Constitutions of the 
two States. The New Hampshire - judges have not yet told us 
why, if the principle is sound, it may not cover the whole State, 
nor whether a man can in like manner be treated as a criminal if 
he raises the cows which produce the milk or plants the trees and 
sows the grain whose fruit enters into the pies. 

But we grow weary as we contemplate the long list that might 
be enumerated. 

What we need is a Frenchification, so to speak, of the Anglican 
law as to civil causes. In the days of the Roman and feudal law 
the English and French systems drew from the same root. The 
two soon began to diverge, but in latter years they have been 
drawing closer together. The judicature acts are primarily 
French with English veneering. The difference between the two 
are partly arbitrary and partly the result of race and training. 
The English blood moves slowly, the French blood quick. The 
English lawyer looks backward, the French lawyer, forward; 
the first impulse of the Englishman is to look for precedents, and 
that of the Frenchman for principles; the Englishman looks 
back to see what has been done, the Frenchman to ascertain 
what ought to have been done; the former gives more liberty 
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and license, and the latter, political considerations aside, speedier 
and greater justice; the French system discards juries, the 
English retains the traditionary habit, but trends Frenchward. 

Trial by jury in criminal causes has been the bulwark of Eng- 
lish liberty, but not for the reasons usually assigned. Drawn 
from the people, as a rule it has stood between them and arbi- 
trary power. It has done this not because the juries were 
learned or wise or because there was some magic charm in the 
number twelve. 

The mother country has always had two parties — the crown 
or some favorite leading one, and somebody else another. The 
leaders of each in turn sought to rob or murder the leaders of 
the other. The machinery of justice was the handiest for this 
purpose. Whenever the juries were fairly drawn they would 
represent both parties, and, in general, men would not convict 
men of their own party for political opinions and conduct. Ina 
vast majority of civil causes, as every sensible lawyer knows, 
the common jury has simply been an automaton of the court, 
finding as the presiding judges directed. 

A brief constitutional amendment on a single point will enable 
us to adapt out judicial machinery to our needs. An outline of 
the procedure may be: — 

1. In any cause, legal or equitable, a rule upon the defendant 
issuing as of course in the form of a brief summons to show 
cause why judgment should not be rendered against him, followed 
by a copy of the verified statement of the plaintiff’s claim filed 
in court. 

2. In case of non-appearance, judgment for the plaintiff on 
the verified claim unless, for special reasons, a judge orders a 
hearing in damages as on default. 

3. Upon an appearance, an answer setting up in detail the 
verified statement of the claim, legal or equitable, of the defend- 
ant, by way of defence, set-off, or counter-claim. 

4. Trial and report by a single judge, or in exceptional cases 
by three. 

5. Revision on this report by the court of last resort of those 
questions of law upon whose decision the case necessarily de- 
pends. 
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6. The trial court to open the windows and let in the light by 
the admission of all testimony now deemed competent, and, in 
addition, any other which would throw any light upon the issues. 

The English rules of evidence were largely artificial and based 
upon the religious doctrine of the total depravity of man. Un- 
til the reign of Bloody Mary no person charged with crime had 
the right to show by testimony that he was innocent, and it is 
but little more than half a century since he had the right to 
counsel. It is only a few years since, in many jurisdictions, the 
accused has been allowed to testify in his own behalf. No party 
to the record or person in interest could be allowed to testify. 
These and other rules have disappeared. We cannot go back or 
remain stationary. There is but one thing left for us to do, and 
that is to go ahead. 

The only real objection arises from a new order which has 
sprung up in this country, and which may be termed the high- 
waymen of speculative finance. This order often hides itself 
under the guise of an artificial person. It seeks to control as 
far as possible the treasury, and regards as legitimate the pur- 
chase of legislative bodies, and, as the Wisconsin phrase is, the 
propitiation of the feelings of judges. It is said that judges 
cannot deal justly between such and the people. When capital 
deliberately discards its conservative character and takes on that 
of a brigand, in the end it will be treated like all other brigands. 
Let their lot then be cast with the criminal classes. Give them 
the ancient trial by jury, restore wager by battle, do what you 
please, but this is no reason why nine out of ten litigants should 
be deprived of what they need. 

My native State is small, I know, and limited in population 
and resources in comparison with the great commonwealths 
represented here, but I trust that I may be pardoned for sum- 
marizing the history of the experiments we have been trying for 
the past thirty years, for the reason that trial by jury in civil 
causes for more than two hundred years has represented more to 
her people than it could possibly to any other, while to-day it 
represents far less, and is but little more than a memory; unlike 
other New England Commonwealths, it was settled by business 
men and the daring and adventurous spirits who by some irresist- 
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ible law are impelled to seek an exposed outpost on the fron- 
tiers. For more than a century every title deed was written in 
the blood of some member of the household. In 1680, royal 
power made it a province against the will of the people for the 
purpose of enabling the royal favorites to rob the colonists of 
all they had—their lands. To sweeten the bitter draught the 
colonists were allowed to hold the leading offices and play at 
legislation. The township system, pure and undefiled in fact, if 
not in form, had existed from an early period. 

The first Legislature framed a code with the all-important pro- 
vision that the jurors should be selected in open town meeting. 
Two years later this was overturned by the Crown, and the 
British jury-packing system substituted for it. This left the 
colonists in a state of chronic rebellion, though they generally 
kept within the forms of law, until seventy-two years later, when 
they forced the Crown to restore that great right. The result 
was that the jury-box became the most thoroughly represen- 
tative body that ever existed. Through the township machinery 
the ablest men took their places in the jury-box. The place of a 
juryman was a post of honor, and especially in the higher court. 
That of a foreman of still greater consequence, and he was oftena 
better soldier, an abler business man, a wiser legislator, and a bet- 
ter judge than any of the crown judges who occupied the bench 
in ante-revolutionary days. The same general state of things 
continued long after the revolution. The jury in this way be- 
came, practically, in a large majority of cases, the Supreme Court 
both in law and equity. 

After 1802, under Chief Justice Smith, a jurist of the Kent 
stamp, the law began to assume a more scientific character, and 
this infringed on the powers before exercised by the jury. But 
there was no appreciable deterioration of the old standard in the 
jury-box until after 1830. From that time it sank slowly, though 
but little in the mountain counties until after 1854, when the Know- 
Nothing crusade carried a flood of driftwood into the jury-boxes 
never seenthere before. Since then clear-headed, energetic men, 
who are fit for jurors have, as a rule, kept out or got out of the 
jury-box. For the next twenty years the tendency was down- 
ward, although professional jurors were unknown. Verdicts 
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were set aside on grounds which never touched the marrow of the 
case and new trials for misdirection were frequent. Litigation 
had become more complicated. The trials had been steadily 
growing longer and the expenses greater. In one of his charges 
in 1807, Judge Smith stated that an adjournment during the 
trial of a cause had been unknown until a short time previous. 
In one of the last causes in which Franklin Pierce led for the de- 
fendant in 1852, before he became President, the trial lasted 
forty-eight days and more than two hundred witnesses were in 
attendance, and the judgment was for less than $40. The result 
of this condition of things was the legislation to which I am about 
to refer. In 1855 the statute provided that where the parties 
agreed in writing, the judge, instead of the jury, might try the 
case and make report of his findings. For years this was little 
heeded, but it gradually grew more and more in favor. The 
dockets were still crowded. The statute of 1874 provided that 
every judge, unless it was shown to be inexpedient, might send 
any cause to a referee whose report was made prima facie evi- 
dence before the jury, the county paying a reasonable compensa- 
tion for the tribunal. These referees. were nominally selected 
by the court, but in reality by the opposing counsel. They were 
generally judges, ex-judges, or lawyers of recognized standing. 
Asa rule there was one referee, but in exceptional cases the par- 
ties were allowed three. The result was that jury trials practi- 
cally ceased, and every village became a special county seat. 
Few men were bold enough to try a cause before a jury against 
the weight of a referee’s report. At last a divided court cut out 
the heart of the act by holding the prima facie clause unconsti- 
tutional. 

By the statute of 1876 referees were made final judges of the 
facts, where the parties waived the right to a jury trial, and the 
final judges in all other causes sent to them. In 1876, for the 
purpose of furthering this policy, a constitutional convention 
deliberately took away the right of trial by jury except where 
the title to real estate was involved and the ‘ value in contro- 
versy ’’ was less than a certain sum. This was ratified by the 
people in March, 1877, and took effect August 1, 1877. The 
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Legislature promptly adapted the statute to the change in the 
constitution. 

The result of this and the amendatory- legislation was that all 
equity and divorce causes, and other proceedings, and all causes 
covered by the constitutional amendment, were tried by a referee 
or a single judge, and his finding of the facts is final. The 
Supreme Court in Sargent v. Putnam,’ in a most elaborate 
opinion, held that ‘*an action at law may be committed, 
without the consent of the parties, to one or more referees for 
settlement of accounts too complicated to be intelligently inves- 
tigated and adjusted in a jury trial.’’ In this case the trial judge 
ordered the cause to be referred to three referees and that their 
report when made should be final. The significance of the de- 
cision is not in the fact that it denies the right of trial by jury 
in matters of long accounts. This, for historical reasons, ante- 
dating her constitution, was so in New York and other States. 
These reasons never existed in New Hampshire. The decision 
is, therefore, authority for the proposition that the constitution 
gave no party the right to atrial by jury where that would in 
fact be impracticable. Thisdecision has been repeatedly affirmed 
and, as many think, extended. In Wooster v. Plymouth, a 
highway town case, the court followed the decision in Duns- 
more’s Appeal,’ and held that neither party in a suit against 
a municipal corporation hada right under the constitution to 
trial by jury. These decisions narrowed the pre-existing prac- 
tice in a marked degree. Besides, this by agreement of the par- 
ties or counsel, a large share of the causes, where the parties are 
still entitled to a jury trial, are tried in the same way. These 
trials, as a rule, are had within ear-shot of the parties and their 
witnesses. They are speedy. A single judge is much more 
liberal in the admission of testimony than if the trial were by 
jury., They are less expensive. Many causes are tried at the 
entry term, which is practically open for trials at the conveni- 
ence of court and counsel until a short time before the next 
term. The causes not disposed of atthe entry term go upon the 
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continued docket. In the opinion of one of the judges, who has 
given special attention to the matter, fully two-thirds of the en- 
tire calender has been taken from the jury by the constitutional 
amendment. In the year 1882-83, there were but seventy-five 
jury trials in the entire State. In my own, the central county, 
we have not averaged more than four or five jury trials a year 
for several years. The amount paid referees in 1879 was $15,- 
674.40; in 1880, $16,711.57; in 1881, $17,491.19; and in 1882, 
$11,505.78. The salaries of the judges were increased in 1881. 
Since then they have done a large share of the work formerly 
done by referees, and the amount paid the latter has necessarily 
been diminished. 

Physical causes, as suggested by Mr. Potter, undoubtedly had 
their effect both upon the people and the profession. Manufac- 
tures have utilized every stream, and railroads have grid-ironed the 
State. The people, and lawyers in particular, come and go at 
tick of wire or touch of bell. This has changed the old time 
social character of the profession as well as its methods. Oratory 
has passed away. Thorough preparation and a statement bris- 


tling with points like an auditor’s report has taken its place. 
What has been true with us may from like causes become so 
throughout the Union. 


Joun M. Surrey. 
Awpover, N. H. 
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RIGHT OF WOMAN TO OFFICE. 


THE COMMON LAW AND STATUTORY RIGHT OF 
WOMAN TO OFFICE. 


In tracing our common law and rights derived therefrom, we 
are drawn necessarily into a consideration of the customs and 
manners of a rude and barbarous people. A people who, while 
possessing qualities of bravery and nobleness, knew little of the 
amenities of civilized life, and felt still less the claims of refined 
and spiritual natures. The mental development and esthetical 
culture of the Roman Empire, which for centuries pervaded 
Southern Europe, found no congenial home in the rude clime and 
among the crude inhabitants of the Northern Island. It could 
not be assimilated; and having gained no considerable foothold, 
when a change of rulers came, when the southern conquerors 
withdrew, their habits, their learning, their advancement, van- 
ished with them. 

Their successors were of theshardy northern stock. They 
were a warlike and brawny race. They loved freedom, but 
it was the freedom of a semi-savage state. They maintained 
rights, but such rights as military minds conceive. They fought 
for equality, and the fighters were those who gained it. They 
established institutions bearing the stamp of their own character ; 
and because these institutions were in the likeness of sturdy and 
material natures, they may be traced in the constitution of 
England, and found in the principles of the common law. 
Vital through the oppressions and suppressions of the Conquest, 
the Anglo-Saxon rights became the rights of Norman-England. 

The great natural law of assimilation was never, perhaps, more 
strikingly exemplitied. We talk of the supremacy of mind over 
matter, but it is in the realm of intellectuality that the 
supremacy exists. We say that esthetic development is higher 
than physical, but in a physical age, the esthetic is put so low 
as tobe unseen. For centuries, in the south of Europe, had ex- 
isted a civilization, whose idea of freedom included, to a consid- 
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erable degree, the freedom of wife and mother; but here to the 
northward, is developed a semi-civilization, where freedom is 
equally cherished, but it is a freedom that pertains to the only 
recognized force of society, the man. In a wilderness and 
among warlike tribes, it takes masculine force and masculine 
courage to maintain life for self and family ; and to these quali- 
ties would naturally attach the rights and duties of social gov- 
ernment. The location, the climate, and the soil of a territory 
determine the character of its people; and the people make in 
their own likeness the laws of their country. Hence, while 
Southern Europe presents to the historian a society made up of 
individuals, where the warlike and the peaceful, the muscular 
and the nervous, the masculine and the feminine natures have 
almost equal freedom, —a society where the individual was the 
unit of government,— Northern Europe, and especially the British 
Island, exhibits to the same observer a society, whose funda- 
mental principle is that the family is the unit of association, and 
the most able and enduring of that family the one to contend 
with nature and man for sustenance and rights. The sunny skies 
of Italy smile upon the queenly mother and inspirer of youths ; 
the foggy air of Britain envelopes a ministering servant to the 
physical wants of her household. Held close in the protection 
of the family head and master, the Saxon mother reared her 
family and labored for the future, as she could not have done 
in a sphere forbidden to her alike by natural and human law. 
The muscular, the forceful, the material representatives of the 
race, ruled the civilization which founded the British government ; 
and as already said, their rights, their legal privileges, are the 
ones embodied in the common law. A forest, a group of hardy 
men dissenting with a sullen murmur, or assenting, by the 
clash of arms, to the proclamations of a military chieftain, is 
scarcely the body in which to see clothed with equal authority 
the women of a race. But that is the Wittena-Gemote, the 
original of English Sovereignty, the body from which we trace 
the present English Parliament. 


I. In looking at the common-law right of woman to office, this 
source is manifest at every step. While the civil law recognized 
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woman’s equality, and shows her to us gifted and privileged, 
she appears in the common law, not as one clothed with equal 
authority, acting in her individual capacity, but as one of a 
class protected, if to be controlled is protection, cherished, if 
to be unrecognized is to be cherished, and though step by step 
advancing in those liberties an intellectual age brings, yet in that 
advancement, from age to age bearing the disabilities of her 
early subject state. The Normans carried to England the pride 
of conquest and feudal learning. They fettered the people with 
the most rigorous of feudal governments, and for ages held the 
bold and fearless Saxon spirit in subjection. While before, the 
principles of material supremacy governed, now those principles 
were carried out in the minutest degree. Military government 
established upon the ownership of ‘the soil, submerged, for the 
time being, what few elements of civil government had become 
established. If woman was unrecognized before, as a factor of 
political life, she was still less recognized now. Where the indi- 
vidual man was lost in feudal serfdom, the wife and daughters of 
that man were veiled in complete obscurity. 

In process of time, as feuds came to be extended beyond the 
life of the first vassal, it was the sons only who succeeded to the 
feudatory. The donation of a feud to a man ‘and his heirs,” 
passed only what was inheritable by the male descendants, for it 
was a fundamental principle of the feudal system, that those 
only who were capable of bearing arms, were capable of suc- 
ceeding to a genuine feud. Woman, unfitted for military service, 
held nothing from the feudal lord. Not until the military 
features of the system gave Way, as in the advancement of civil- 
ization they did, were her property rights recognized. Then 
when agriculture and trade replaced somewhat the military occu- 
pation of the people, and the system came to be considered in 
the light of a civil establishment, rather than as a military plan, 
inroads were made upon the old fundamental rules of tenure and 
succession. Feoda impropria began to be known, and these 
descended to both male and female heirs. It is from this begin- 
ning of property rights in woman, we trace her first common-law 
right to office. Under modified feudalism, property, origi- 
nally given as the favor of the Lord Paramount, came to be, not 
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the result of honorable position, but the means of acquiring 
such. Privileges were granted along with the estates, and who 
owned the fee had claims to recognition and power. Woman, 
inheriting the property of her ancestors, was recognized as the 
legitimate possessor of such offices as were inheritable. Thus 
we find in the thirteenth century a woman holding and exercising 
the office of sheriff of Westmoreland. It is the first case of 
which we have record, and is clearly traceable to the possession 
of property rights by her. The office was granted to one 
Robert de Veteripont, and his heirs general, by King John, and 
in 1265 male heirs failing descended to Isabella, wife of Roger 
de Clifford.'| The office of sheriff was at that time a semi-judi- 
cial one, and it is related of Isabella de Clifford that «* during 
her widowhood she sat in person as sheriffess in the county of 
Westmoreland upon the bench with the judges, as appears by the 
pleas and records of her time.’’? 

Some three centuries later the same office again descended to a 
woman, Anne, Countess of Pembroke, Dorset, and Montgomery, 
from her father George, Lord Clifford and Earl of Cumberland. 
She entered upon the office in 1605, and ‘* being a person of 
unusual gifts, both of mind and body, thought fit to discharge 
the duties in person.’’*® At the assizes at Appleby, she sat with 
the judges on the bench.’’* This accomplished woman left a full 
autobiography, of which a transcript is preserved in the British 
Museum. In it she states the appointment by herself of a deputy 
sheriff in 1651. 

These remarkable cases, types, doubtless, of others unrecorded, 
prove no recognition of other than property rights in woman. 
When the office of sheriff ceased to be granted in fee, and these 
ancient Ones were put upon the footing of other like offices, men 
only seem to have been recognized as fit incumbents. 

The records of these early times are meagre, and in but few 
instances are the names of women recorded as acting in an official 


18 Selden’s Works, 1839; Co. Lit. Pembroke, Harlein Manuscript, British 
222; Collins on Baronies, 251, 317, 319, Museum. 


821. 5 Chorlton v. Lings, L. R. 4 C. P. 
? Autobiography of Anne, Countessof 388, 


* Co. Lit. 826 a, note 280. 


| 
t 

y 

d 

e 
l- 

W 


674 RIGHT OF WOMAN TO OFFICE, 
capacity. In the reigns of Henry IV. and Henry V., returns for 
members of Parliament were evidenced by indentures for the 
county of York, signed by the attorneys respectively of Lucy, 
Countess of Kent, and Margaret, widow of Sir Henry Vavaseur. 
And while it has been contended that under the Statute of 7 
Hen. IV.,s. 15, they must have been electors to have signed, and 
the same is denied by others on the ground that though the 
statute required the indenture to be ‘* under the seal of all them 
that did choose the knights,’’ its provisions were never carried 
out in practice, yet it is admitted by all that they at least 
signed (through their deputies) as returning officers. In 7 Edw. 
VL., the return for the borough of Gattan was made by the Lady 
Elizabeth Copley, and all the inhabitants of the borough. So 
also the records of the time of 1 and 2 and 2 and 3 Ph. and 
Mary, show the same Lady Copley to have been party to an in. 
denture, as returning officer; and in 14 Eliz., a return for the 
borough of Aylesbury is signed by Dame Dorothy Packington.! 

In the first year of James I., shortly before the office of sheriff 
for the county of Westmoreland descended to the Countess 
Anne, there was contested in the Court of King’s Bench, one of 
the first cases of which we have any record, wherein title to office 
has been attacked on the ground of sex. Queen Elizabeth had, 
in the twenty-third year of her reign, granted to one Richard 
Beak, by letters patent, the office of custody of the castle of 
Dunnington, with all profits thereunto appertaining, and an 
annual fee in addition for his life, and the reversion to Lady 
Russel. On his death the Lady Russel took and exercised the 
same. Some litigation growing up, her title to the office was at- 
tacked on the ground of her sex. But it was held that ** a woman 
may have the grant of a castle to be exercised per se vel deputa- 
tum.’’? Here we find laid down the principle upon which the 
common-law right of woman to office undoubtedly rests. True, © 
the chief executive of the British Empire may be and now isa 
woman, and this is a strictly judicial office. But so far as woman 
can be said to possess a common-law right to it, it must be con- 
sidered as an exception to the general rule. However, that this 


1 Chorlton v. Lings, L. R. 4 C. P. 2 Cro. Jac. 18. 
375, 382. 
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right may be referred quite as much to statutory as to common 
law, there is ground for believing. It was early doubted whether 
a female descendant could receive and transmit the title to the 
crown, and the doubt was put at rest, through various statutory 
settlements of the succession upon this or that heir, male and 
female. But whether the right be referable to common or stat- 
utory law, it is upon the principle of property rights in woman 
that the English recognition of female heirs to the throne 
depends. ‘Title to the crown seems to have been respected like 
other property rights. Blackstone says that title to the crown is 
hereditary, descending to both male and female heirs, the mode 
of inheritance, in general, corresponding with the path of de- 
scents ‘* chalked out by the common law in the succession to landed 
estates.’’ As in common descents, the preference is of males to 
females, but, like lands and tenements, the crown on failure of 
the male line descends to the issue female.} 

But with the exception of being queen, woman’s common-law 
right to office rests as laid down in the above case. With little 
variation, the later cases of which we have record base their 
decisions upon this rule, viz.: she may hold such as can be exer- 
cised through deputy. A search through the old and modern 
reports reveals no real departure, and she seems to have been 
considered as capable of serving almost all the offices of the 
kingdom not of a strictly judicial character. She could be mar- 
shal, great chamberlain, and constable of England,’ the champion 
of England and commissioner of sewers.? She might be jailor,* 
forester, and appoint a deputy to attend the eyre Lady 
Broughton was keeper of the prison, of the gate-house, of 
the dean and chapter of Westminster. In the 2 of Anne, a 
woman was governor of the workhouse of Chelmsford.’ 

In the 12 Geo. II., the election of a woman to the office of 
sexton of a parish was contested, and it was held that she might 
- both vote for and be elected to the office,§ and in the 29 Geo. III., 


1 1 Bla. Com. 194. 6 3 Keb, 32, 

2 Dyer, 285 b; Cal. 201. 7 3 Salk. 2; 2 Ld. Raym. 1014. 

3 Callis, 252, 3. Olive v. Ingram, 7 Mod. 263; 2 Stra. 
4 2 Inst. 382. 1114. 
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it was adjudged that a woman might be appointed overseer of the 
poor.' She might hold the office of common constable,’ and as 
we have seen, the office of sheriff might be inherited and its fune- 
tions fulfilled by her. 

These latter offices, and particularly that of sheriff, were not 
strictly ministerial, partaking somewhat of the nature of a trust, 
and in a degree judicial. But in all deputies might be made, and 
on this ground, mainly, were the appointments of women main- 
tained. It was said: ‘* One who holds in fee by a personal service 
may make a deputy, for the estate may descend to a woman, in- 
fant, etc., who may be incapable to do it in person.’’® 

The matter of woman’s fitness for the position was less con- 
sidered than that of her property rights in the office, and to 
maintain the latter the former was waived on the ground of there 
being no necessity for her personal action. Indeed, so little 
recognized was her personal fitness for the performance of judi 
cial functions, that in the illustrious cases of Isabella de Clifford 
and Anne, Countess of Pembroke, there is a conflict of opinion 
as to their having sat on the bench with the judges and exercised 
the judicial functions of their office in person. Nothwithstand- 
ing the authority as to their having done so, which seems to us 
conclusive, it is considered by an accomplished scholar, after 
careful research, to be highly improbable,‘ and a learned judge 
of our own time and country, says they could not have done 
so without violating the well-settled law.® Whatever the fact 
may be as to this particular office, the general principles of the 
common law are against the exercise of judicial functions by 
women, and, consequently, against their holding any offices 
which may not be exercised by deputy, or are not purely minis- 
terial in character. To such, however, as are of a ministerial 
character, their right is clearly recognized and well established. 


II. In our country this principle of the common law has been 
applied, even to elective offices, for the incumbents of which 
women might not vote. While few instances exist of the occu- 


1 The King v. Stubbs, 2 T. R. 895. «4 Craik’s Romance of the Peerage. 
2 2 Hawk. P. C., c. 10, sect. 37, 5 Gray, Ch, J., 131 Mass. 378. 
5 5 Com. Dig. (D) 1 191. ® Opinions of Justices, 115 Mass. 602. 
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pancy of elective offices by women, there seems to be no com- 
mon-law disability upon them regarding such as are ministerial 
in character, and it can hardly be supposed that, were the right 
generally acted upon, the courts would refuse to recognize it, 
and protect them in such occupancy. 

Many of the appointive offices, both federal and State, are 
held by women, the power of appointment usually being given 
by statutes using the word ‘ person,’’ or merely saying ‘ shall 
appoint,’ ete. Here, too, the common-law distinction seems to 
have been tacitly recognized, and though the variety of appoint- 
ments held by women is great, they are such as are in the main 
ministerial. All offices here being public, and none held by 
hereditary right, greater attention has been paid to the fitness of 
the incumbents than was, as we have seen, in England. Here, 
women have been appointed to such as require nervous, rather 
than muscular organizations. They hold the positions of post- 
mistress and pension agent rather than those of sheriff and con- 
stable. 

It might naturally be inferred that this consideration of the 
personal fitness of woman for the duties of her position, at first 
operating to shut her out of those requiring qualities of body 
which she does not possess, would lead, in time, to an extension 
of her rights as to those requiring the mental capabilities which 
she possesses. And this we find to be the case. In that body 
of the law to which we must always look for innovations upon 
ancient customs and established usages, the statutes, a gradual 
but constant enlargement of woman’s eligibility to office has 
taken place. One after another positions have been opened to 
her, almost as fast as a changing public sentiment and an awak- 
ening on the part of woman to her own needs and duties have 
demanded. By statute law women have been admitted to the’ 
membership of religious societies, with all the rights and privi- 
leges of men.! They have been allowed to serve on public 
boards connected with the supervision of charitable and reforma- 
_ tory institutions, and of prisons.? They have very generally 


1 Mass. Stats. 1869, chap. 346, and so 2 Mass. Stats. 1877, chap. 195; 1879, 
in other States. chap. 291; 294. 
VOL. XVII 45 
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been made eligible to the offices of school committee, county 
school superintendent, etc., in many cases having eligibility to 
the office conferred upon them in advance of elective privileges, 
though these have usually followed.! 

The office to which women have been admitted, which has 
given rise to most of the litigation in this country upon the sub- 
ject under consideration, is that of attorney at law. In three of 
the States, their admission to the bar has been denied by the 
highest court of the State.? These decisions, for the most part, 
base their refusal upon the want of common-law authority for 
the admission of women. The Wisconsin opinion is mainly di- 
rected to the special unfitness of the female sex for such an avo- 
cation. The Illinois decision emphasizes the departure from the 
judicial function it would be, were the court to inaugurate an in- 
novation upon the long usage to the contrary; and, failing to 
find common-law ground for her admission, denies the applica- 
tion. The Massachusetts decision, by far the most able and 
learned of the three, refused the application after a careful con- 
sideration of the matter, from a common-law standpoint, sug- 
gesting that legislative authority might remove the disability. 

These decisions were each quickly followed by legislative en- 
actments, admitting women to the bar of the respective States. 

Similar applications have been refused in the Supreme Court 
of the United States, and in the United States Court of Claims.’ 
These decisions, also, were quickly followed by an act of Con- 
gress admitting all women who have been for three years mem- 
bers of the bar of the highest court of a State or territory, or 
of the Supreme Court of the District of Columbia, to practice 
before the Supreme Court of the United States.‘ The Supreme 
Court opinion has not been reported. The decision in the Court 
of Claims case was based chiefly upon a consideration of the 
common-law theory of the unity of the family, with rights and 
duties centred in the head of the family, and the additional con- 


| Mass. Stats. 1874, chap. 789; 1879,  ell’s Case, 39 Wis. 232: Robinson’s Case, 
chap. 223; 1881, chap.191; Huffv.Cook, 181 Mass. 876. 
44 Iowa, 639, and statutes of several 3 Record of October term, U. 8. Sup. 
States. Ct.; Lockwood's Case, 9 Ct. of Cl. 346. 

2 Bradwell’s Case, 55 Ill. 585; Good- * Act of Congress, February 15, 1879. 
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sideration that an alarming danger threatens the probity of the 
judicial mind should the wives of the respective judges be 
allowed to appear before-the bench in the capacity of counsellors. 

In many of the States women have been admitted to the bar 
without question, and are practising the profession. This is the 
case in Iowa, Missouri, Maine, District of Columbia, Michigan, 
Kansas, and other States.'. The statutes prescribing the qualifica- 
tions requisite for admission to the bar in these several States 
are various, and as no contests over the admission of women 
have arisen, it is, perhaps, uncertain what the decisions, should 
they arise, would be. 

In Connecticut, the Supreme Court of Errors has granted the 
application of Mary Hall for admission to the bar of the State. 
In a lengthy opinion Chief Justice Parks bases the decision of 
the court upon a construction of the statute admitting to the bar 
of the State ** such persons as are qualified therefor,’’ etc. He 
leaves untouched the question, ‘* how far the fact that women 
have never pursued a particular profession, or occupied a par- 
ticular official position, to the pursuit or oceupancy of which 
some government license or authority was necessary, constitutes 
a common-law disability for receiving such license or authority,”’ 
stating, however, at the close of the opinion, that the court are 
not prepared to accede to all the general views expressed in the 
decisions of those courts which have refused similar applications. 
To this opinion, Pardee, J., dissented. 

In view of the different practices of the various States as to 
woman’s entering the profession of the law, and the conflict of 
the few authorities we have upon the subject of the necessity of 
express statutory permission to enable her to do so, it may be 
doubted whether any principle has become sufficiently established 
to be stated as an authoritative rule upon the subject. As to the 
opinion so emphatically put forth in the Wisconsin decision, that 
there is an absolute unfitness in woman’s following such an avo- 
cation, and the danger of injury to the delicacy of the sex from 
her so doing, it may be greatly doubted whether the candid and 

1 Ch. Leg. N., February 5, 1870; ? Ch. Leg. N., Oct. 21, 1881. 
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unbiased judgments of future courts will so hold. This opinion, 
coming with the authority of a judicial decision from the bench 
of the Supreme Court of one of the States, may be noticed to 
the extent of remarking that so long as the sons of women are 
compelled to participate in the painful (and the court say,  de- 
moralizing’’) consideration of wrongs and crimes, the presence 
and assistance of the sisters and mothers of those sons can never | 
be out of place. 

The opinion of Mr. Justice Nott in the Court of Claims case, 
though couched in language more befitting the bench, is, never- 
theless, not sufliciently in accord with the spirit of the age to 
make certain its establishment as a precedent. Almost from 
the foundation of our country there has been a growing recogni- 
tion of the legal entity of married, as well as unmarried, women, 
One and another of the disabilities of coverture have -been 
dropped until, in most that pertains to the business affairs of life, 
the feme covert acts as independently as the feme sole. In nearly 
all the States married women hold and convey property, make 
contracts, sue and are sued, are executrixes, administratrixes, 
guardians, and trustees, as though unmarried. In Illinois, the 
wife, and not her husband, is held responsible for her slander 
and other forts.’ In Michigan she may sue for a personal tort to 
herself,? the recognition of the principle’ probably extending to 
a suit against her husband. While, in this country, the common- 
law theory of marriage, as distinguished from that of the civil 
law, is still retained, it is in many parts of the law little*more 
than a fiction ; and to infer that a still greater disregard of the 
disabilities of coverture will take place is but to suppose the 
changes in our law, during the past hundred years, not to be in 
conflict with the changing sentiments of the people and the genius 
of our civilization. Regarding the fear of the learned judge, 
that should the wives of the judges appear before the court as 
counsellors, the claims of affection would overweigh the demands 
of justice and reason, it may, perhaps, be realized by future tri- 
bunals called upon to decide upon the admission of women to the 


1 Margaret Martin et al. v. Janet ? Michigan Central R. Co. v. Cole- 
Robinson, 65 Ill. 129. man, 28 Mich. 440. 
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bar, that a sovereignty which may prescribe qualifications for ad- 
mission, could easily extend its authority to the protection of the 
integrity of the bench. 

The Illinois and Massachusetts decisions are deserving of seri- 
ous consideration, having been given (the latter especially ) after 
a careful review of the whole subject. But the decisions of 
courts upon subjects newly arising do not always stand the test 
of time, and later tribunals frequently tind it necessary to disre- 
gard their authority. The strong light of progressive thought 
often discloses errors in the most learned and considerate of de- 
cisions. These opinions were based, as stated above, upon the 
ground of common-law disability. But a critical examination of 
the nature of the office in question, goes far towards weakening 
their authority. The profession of law is at most but semi-offi- 
cial in character. It is chiefly an occupation; and, so far as it 
is, to debar a whole class of citizens from its exercise is a ques- 
tionable use of authority by the courts. But, so far as an attor- 
ney is an Officer, he is such merely as an assistant of the court. 
His office is to aid the court in forming a judgment upon the case 
under its consideration. In making the decision he has no direct 
participation, and cannot be said, in any sense, to exercise dis- 
cretionary authority. His position is wholly that of a ministerial 
officer. He acts either under the direction of his superior, the 
court, or under the provisions of positive law. Again, while it 
is true that the relation between the attorney and his client is one 
of trust, and cannot, as a general rule, be delegated, this has 
application only to the position as an occupation. It is based 
upon the general law of agency, ard has no pertinency to the 
question of the official character of an attorney. So far as the 
court is concerned, any attorney may act for it. In cases of 
necessity, as of absence or illness of an attorney, substitutes are 
allowed, the court giving attention only to the extent of seeing 
that the parties are protected by acceptance of the change of 
agents. For itself, the court has no interest in the change. 

The attorney at law then is a ministerial officer, and as an offi- 
cer, may delegate his authority. There is no common-law dis- 
ability upon woman’s holding ministerial offices. On the 
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contrary, tliere is direct and well established common-law au- 
thority for it, both English and American. 

It has been said that the office of attorney, ** while not strictly 
public in character, comes near it, being closely connected with 
judicial proceedings.’’'! But were it strictly a public office, this 
would not operate as a disability, for in the United States there 
is no distinction as to offices, public and private. All offices here 
are public.? Those formerly held by women in England, as 
well as such as are held by them in America, are now public. 

In view of these considerations, it is possible that a rule of 
law upon this subject may become established, based upon com- 
mon-law principles, which shall both reject the authority of those 
courts refusing woman’s admission to the bar, and ignore the 
Jinesse of construction adopted by the Connecticut court in ad- 
mitting her under existing statutes. 

The statutory right of woman to office, extends her privileges 
beyond those already mentioned, to the occupancy of positions 
judicial, or at least semi-judicial, in character. In at least two 
of the States she has held the office of commissioner of the 
superior court, and master in chancery respectively, her right 
thereto being sustained by judicial construction of statutory law. 

This strongly marked tendency of the legislative bodies of the 
different States, as well as that of Congress, to extend woman’s 
right to office, points to but one conclusion. In the origin of our 
laws we find the environments of a physical age operating to the 
exclusion of woman from public duties, and to the suppression 
of her official rights. Passing on to the time when agriculture, 
commerce, and education have broken the hold of the physical 
upon the mind of man, we find her occupying positions of trust 
and power; first, those which are such only to a limited degree, 
and chiefly as a part of her proprietary rights; later, those be- 
coming her individual capacities, and as an exercise of her per- 
sonal privileges. The conclusion is irresistible. When the 
civilization of the present shall give way to the enlightenment of 


1 Gray, Ch. J., 131 Mass. 376. 3 See reference of Ch. J. Parks, Hall’s 
2 2 Bouv. Law Dict., Tit. “Offices.” Case (Conn.) Ch. Leg. N., Oct. 21, 
1882; 99 Ill. 501. 
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the future, all disabilities imposed by the necessities of primitive 
times will be swept away ; the prejudices born of past ignorance 
will be eradicated ; the short-sighted policy of novices in politi- 
cal science will be replaced by the far-seeing intelligence that 
recognizes woman’s sphere as bounded only by her capacities, 
and the wants of the human family supplied only when all 
its members exercise to the fullest the possibilities of their 
nature. 


Martua STRICKLAND. 
Sr. Jouns, MICHIGAN, 
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THE SUPREME COURT AND STATE REPUDIATION — 
THE VIRGINIA AND LOUISIANA CASES. 


Thoughtful students of constitutional law, except those belong- 
ing to the extreme State sovereignty school of interpretation, 
have long been convinced that a sufficient power was lodged 
in the general government, or in some one of its depart- 
ments, to prevent the national disgrace of a deliberate, inten- 
tional, avowed repudiation of its solemn obligations and pledges 
of credit by any of the individual ‘States. So far as the public 
creditors of a State, the holders of its bonds or other securities, 
are the subjects or citizens of foreign counties, the supreme and 
exclusive control of the general government over foreign rela- 
tions may include, as a necessary consequence, the incidental 
and subordinate power to repress or prevent those acts of indi- 
vidual States by which our foreign relations would be disturbed. 
The States, it is true, have no international sfatus; but they 
may do such acts as endanger our foreign relations, for example, 
may refuse to fulfil their obligations to foreign creditors; for 
these acts the federal government is responsible to the foreign 
power, and cannot evade the responsibility by asserting its want 
of control over the States, if the constitution expressly or im- 
pliedly gives it such a control. It is possible, I repeat, that in 
this function of regulating foreign relations, and in the capacity 
of Congress to pass laws in aid thereof, there is a source of 
power which has, as yet, been little resorted to, but which is 
fruitful of most important and salutary results. 

Whatever of truth there may be in this suggestion, whatever 
latent powers may be vested in the legislative and executive de- 
partments, it has never been doubted by intelligent constitu- 
tional lawyers, that the judicial department,— the Supreme Court 
of the United States,— has ample jurisdiction to thwart and defeat 
any scheme of repudiating its public debt which might be con- 
trived by an individual State. It is an elementary doctrine that 
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the Supreme Court may pronounce invalid and void any State 
statute, or any provision of a State constitution, which conflicts 
with the national constitution. That constitution declares that 
no State shall pass laws impairing the obligation of contracts. 
Through a long series of decisions, commencing in the earliest 
days of the court, this constitutional prohibition has been uni- 
formly applied to contracts made by a State, as well as to 
those made between private persons; it has been applied to laws 
embodied in State constitutions, enacted by State statutes, or 
promulgated by the decisions of State courts. Whenever, 
therefore, a case should be presented for adjudication to that 
high tribunal, involving the validity of State legislation in any 
form, which directly and avowedly repudiated the public debt 
and violated the obligation of the Commonwealth to public credi- 
tors, it was confidently anticipated that the court would pro- 
nounce such legislation void, would sustain and enforce the 
rights of creditors, and would render such repudiation practically 
impossible in the future. This general anticipation has been 
grievously disappointed. Within the past year two such cases 
have come before that court, originating from recent legislation, 
the one, of Virginia, the other, of Louisiana, which in the most 
deliberate and cynical manner violates the solemn obligations 
and plighted faith of these States. In deciding these cases the 
Supreme Court, by a majority of its judges, has abrogated its 
high powers, has left the creditors of a State absolutely without 
remedy, and has made future repudiation by all the States not 
only possible, but easy. 

Whenever the court of last resort has pronounced a judg- 
ment which is opposed to the common convictions of the legal 
profession, and shocks the moral sense of the nation, which is 
fraught with the gravest consequences of injustice and wrong, 
which departs from well settled and fundamental principles, and 
which disregards a long and unbroken line of precedents, it is 
not only the right but the duty of every lawyer and of every 
citizen to subject such decision to the closest examination and 
strictest criticism. Such examination and criticism should be 
conducted with the respect due to the highest tribunal of the 
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country; but respect for the court must not outweigh devotion 
to the law, to truth, and to justice. 

The Supreme Court of the United States, during its whole past 
history, has been entitled to the allegiance and admiration of 
every American. Chief Justice Marshall, more than Daniel 
Webster, has been the great popular educator in the sentiments 
and convictions of nationality. By his grand opinions the bar, 
and through it the people, were so educated and trained in the 
national theory, that our continued existence as a nation through 
the civil war was possible. The Supreme Court in reality de- 
termined the status-of the general government as that of one 
undivided and indivisible body politic, supreme within the sphere 
of its functions. Its decisions during the earliest periags of its 
existence, and especially its judgments during the presidency of 
Chief Justice Marshall, established on the broad basis of principle, 
the nature of the federal union and its relations with the several 
States, the supremacy of the general government with respect 
to all matters delegated to its jurisdiction, the exclusive powers 
of Congress over many important subjects of legislation, and the 
limitations placed upon the governmental action of the States. 
These fundamental principles were so firmly settled under the 
leadership of Marshall’s mighty and: farseeing intellect, and 
became so incorporated with the common convictions of the 
people throughout the Northern States, that they have never 
since been openly and avowedly rejected or abandoned by the 
court; on the contrary, they have been constantly reaffirmed 
through its subsequent decisions. When Taney succeeded Mar. 
shall as Chief Justice, and a large majority of the former judges 
were replaced by others selected from the Democratic party, the 
judgments of the court still maintained the supremacy of the 
general government within the scope of its delegated functions, 
still enforced the express and implied limitations upon State 
powers, still pursued the same method of liberal construction 
adopted under the guidance of Marshall. Individual judges, like 
Daniels and Woodbury, may have advocated other opinions, but 
the court itself, even when composed entirely of Democratic 
members, never sanctioned the dogma of absolute State sover- 
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eignty, never practically abandoned the national theory. The 
influence of the judicial character and training was so cogent, 
that Democratic judges, who, as politicians, had been active 
partisans of the States’ right school, have delivered opinions, 
rivalling those of Marshall, in enforcing and even enlarging the 
implied restrictions upon State authority, and in upholding the 
supremacy of the Union and the exclusive powers of its Legis- 
lature. It should never be forgotten that when the crisis of the 
civil war arose, the country owed to Democratic members of the 
court, — to the vehement logic and eloquence of Grier and the 
patriotic votes of the Southern judges, Wayne and Catron, — the 
decisions which maintained the integrity of the Union, its inherent 
existenceeas one nation, the supremacy of its government, and 
its power to preserve that existence and supremacy against the 
revolting and seceding States. 

The Republican party was organized avowedly in support of 
the national theory of constitutional interpretation. Its original 
membership was drawn almost entirely from the old Whig party 
at the North, which, under the leadership of Webster and Clay, 
had long sustained the national idea against the increasing tendency 
of Southern Democrats towards the enforcement of extreme 
State sovereignty dogmas. The civil war itself was a contest 
between these two theories, —a contest which had been carried 
on since the very foundation of the republic, and which involved 
such momentous results that it could only be settled by an appeal 
toarms. The national theory was the very raison d’étre of the 
Republican party; and this fact was recognized by its early 
opponents as well as by its early leaders. The distinctive doctrine 
concerning slavery, which it advocated, — that slavery should be 
restricted to the States where it already existed, and should not 
be permitted to spread into the Territories belonging to the 
United States, — was but a legitimate consequence of the general 
idea of nationality, and of constitutional interpretation in con- 
formity with the national theory. The leaders of the Republi- 
can party perceived this truth, and accepted it to its fullest 
extent and with all its results. In Congress and elsewhere they 
advocated the restriction of slavery as a direct and necessary 
consequence of the broad conception of the United States as a 
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nation, and of the constitution as the organic law of a nation, 
When these views triumphed in the election of President Lincoln, 
the Southern States at once appreciated the situation. They saw 
that their dream of absolute State sovereignty and independence, 
uncontrolled by any central government having supreme author- 
ity, was atan end. They seceded, organized a confederacy, and 
adopted for it a constitution which declared the complete sov- 
ereignty of the individual States composing it. The legislation 
of the Republican party was all based upon the national theory 
of the constitution. The war itself, in defence of the integrity 
of the Union, could only be justified and distinguished from a 
mere aggressive war of conquest by this theory; and it was so 
justitied and distinguished by the memorable decision of the Su- 
preme Court in the Prize Cases.- Individual members of the 
Republican party —like Mr. Sumner in the Senate, and Mr. 
Stevens in the House — undoubtedly pushed this theory far beyond 
its true meaning. The important measures of the government, 
the emancipation proclamation, the civil rights bill, the recon- 
struction acts, the conditions imposed upon the readmission of the 
seceding States to their normal position, were planned and car- 
ried into operation as its legitimate and necessary results. 
Finally, in order that the national principle might be rendered 
inviolable, and might be placed beyond the reach of ordinary 
legislation, it was definitely expressed and incorporated into the 
constitution by the XIIIth, X1Vth, and XVth amendments. 
These amendments, in my opinion, introduced no new principle 
into the constitution. They recognize and embody a principle 
which had been established by the Supreme Court under Chief 
Justice Marshall, but apply that principle to new subjects and 
by new limitations upon State action, which had unfortunately 
been omitted from the original constitution. 

This historical sketch has been given not without a definite 
purpose, and its direct application to the questions under exam- 
ination will appear in the subsequent discussions. 

Such changes have been made in the Supreme Court by death 
and resignation, that all its members, with the single exception 
of Mr. Justice Field, are now, and for some time have been, 
Republicans. We should naturally expect that a court so con- 
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stituted would maintain, in all its integrity and with all its con- 
sequences, the national theory of constitutional interpretation 
upon which the Republican party was founded. This expecta- 
tion has not been fully realized. In a series of most important 
cases involving the express limitations of the constitution upon 
the powers of the States, a majority of the court has, either con- 
sciously or unconsciously, abandoned that theory; and in the two 
recent decisions under examination has impliedly, even if not 
openly, adopted as the ratio decidendi a doctrine of State 
sovereignty and independence more extreme in some respects 
than that advocated by Mr. Calhoun and his followers. 

It is a‘fact, with which every constitutional lawyer is familiar, 
that the very provision of the constitution involved in the 
two late cases under examination, the clause prohibiting States 
from passing laws impairing the obligation of contracts, 
has been the battle-ground of the judicial war between the 
two theories: the construction of this clause has been the 
experimentum crucis determining the adhesion of the courts to 
one or the other of them. The Supreme Court of the United 
States, ina long series of decisions, had held that the clause 
applies to contracts made by a State; that the charter of a 
private corporation is a contract between the State and the cor- 
porators, and is within the protection of the constitutional pro- 
hibition; and, finally, that States may, by such charter-contracts, 
suspend the future exercise of their legislative functions, even 
the highest sovereign powers of taxation and of eminent domain. 
Many State courts have rejected this interpretation, have denied 
the authority of the United States Supreme Court, and have 
rested their rejection and denial upon a strenuous advocacy of 
the State sovereignty theory. Asa single illustration of this 
irreconcilable antagonism between the two modes of interpreting 
the clause, and of the far-reaching results, affecting the entire 
political relations between the States and the Nation, involved in 
such antagonism, I need only to refer to a judicial controversy, 
perhaps the most remarkable in our political history, which arose 
in Ohio. The Legislature of Ohio had chartered a system of 
State banks, and the charters enacted that these banks should 
pay to the state a certain sum which should be in lieu of any 
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and all other taxation; in other words, the state stipulated that 
no other or greater tax should be imposed on the banks. The 
Democratic party, which was opposed to this banking system, 
afterwards obtained control of the state government. One of 
its first measures was the adoption of a new constitution in 1852, 
which’ contained a provision requiring the Legislature to tax the 
banks. A Legislature, acting under this constitution, imposed a 
tax much greater in its rate and amount than that reserved by the 
charters. The banks contested this tax, claiming that the con- 
stitutional provision and the legislation in pursuance thereof, 
were absolutely void, since they impaired the obligation of the 
contract with the State contained in the charters. The Supreme 
Court of Ohio sustained the validity of the new tax, and refused 
to follow the decision of the United States Supreme Court in 
the Dartmouth College case, and in all the subsequent. cases 
which had reaffirmed the same doctrine. The Ohio court placed 
its decision upon the theory of State sovereignty and supremacy, 
and perhaps that theory has never been set forth with more 
clearness and greater ability than by these judicial opinions. 
Several of the cases were carried for review to the Supreme 
Court of the United States, and that tribunal again affirmed the 
doctrine of the Dartmouth College case, declared the restriction 
upon future taxation contained in the bank charters to be a con- 
tract by the State which could not be impaired, and pronounced 
the provision of the State constitution, and the statute under it 
imposing a greater tax, to be null and void.! Nothing could 
show more clearly than this judicial controversy the inherent 
nature of the two theories, the complete antagonism between 


1 For decisions o ithe State court see 7 fd, 481, and Skelly v. Jefferson Bank 
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them in their application to all parts of the constitution, and the 
opposing results upon the whole system of constitutional inter- 
pretation to which they inevitably lead. 

It must also be said, with all due respect, but in all plainness, 
that the court, by its decisions during the past few years, has 
been far from consistent in its dealings with the constitutional 
limitations upon the States. The XIVth amendment contains 
restrictions upon State action, negative in their language, and 
similar in form to the clause which forbids the States to impair 
the obligation of contracts. It might be supposed that the effect 
of these prohibitions, like that concerning the impairment of 
contracts, would simply be to render any State legislative or 
administrative act opposed to them void; that State laws which 
did deprive a citizen of his privileges and immunities, or of his 
property, or of the equal protection of the laws, would simply 
be nullities. The court, however, has held that these provisions 
authorize legislation by Congress, enacted with the expressed in- 
tention of protecting negroes, which renders State officers and 
even judges of State courts, liable to criminal punishment, not 
only for affirmative acts of commission but also for mere nega- 
tive acts of omission,—as for example, the failure to summon 
or empanel colored persons on a jury,— where it was not pre- 
tended that any State statute required such acts of discrimina- 
tion. I do not now question the correctness of this ruling ; but 
it certainly warrants the expectation that a like large, compre- 
hensive, and efficient mode of interpreting the same and similar 
provisions of the constitution would be followed in all other 
instances, in their application to ‘all other classes of persons. 
On the contrary, a series of most important decisions, extending 
through the past few years, exhibits a most marked and con- 
stantly increasing tendency to emasculate these grand constitu- 
tional safeguards of private rights, and to empty them of all 
their compulsive force and efficacy, whenever they have been in- 
voked by citizens generally for the protection of their persons or 
their property against injurious State legislation. Finally, inthe © 
Louisiana case now under review, the court has decided that a 
State may by a hostile statute deprive a citizen of all remedy 
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against the most flagrant violation of its plighted faith and 
solemn contract; that in the face of such opposing statute, 
not only the State courts but also the national tribunals are 
powerless to afford the defrauded suitor any relief. This goes 
further than the most extreme dogmas of the Calhoun school, 
The utmost that Mr. Calhoun and his followers ever maintained 
was the doctrine that a State may for itself finally determine the 
meaning of the federal constitution and its own powers there- 
under, and that an interpretation adopted by the highest federal 
tribunal was not necessarily binding upon the State courts ; even 
he never asserted that a State may, merely by it own legislation, 
bar a suitor of access to the federal courts, and deprive these 
courts of their jurisdiction and power of granting relief. The 
most unfortunate nature and dangerous tendency of the decision 
are so clearly shown in the calm, judicial language of Mr. 
Justice Harlan, at the close of his admirable dissenting opinion, 
that I quote a passage: ** It would seem, then, that the holders of 
the consolidated bonds of Louisiana are in this anomalous condi- 
tion. While the State courts, because of the debt ordinance in 
the new constitution, will not by mandamus compel its ‘officers 
to perform the purely ministerial duties imposed by the statute 
and constitution of 1874, but will, by using that writ, require 
those officers to execute the provisions of that ordinance, al- 
though it is in conflict with the federal constitution, the courts 
of the United States, though now invested with jurisdiction of 
all suits arising under the constitution and the laws of the Pnited 
States, are it seems, without power to compel those officers to 
respect the inhibition in the supreme law of the land against. 
State laws impairing the obligation of contracts. Such are the 
results which follow from the action of the supreme political 
power of a State whose officers, sworn to support the constitu- 
tion of the United States, are required by the State court to look 
to the State constitution as their ‘ exclusive mandate and abso- 
lutely binding on them.’ My own conclusions are, * * * 
that to refuse relief because of the command of a State to its 
officers to do that which is forbidden, or refrain from doing that 
which is enjoined, by the supreme law of the land; or to give 
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effect, for any purpose, in the courts of the Union, to the orders 
of the supreme political power of the State, made in defiance of 
the constitution of the United States, is, practically, to announce 
that, so far as judicial action is concerned, a State may, by 
nullifying provisions in its fundamental law, destroy rights of 
contract, the obligations of which the constitution declares shall 
not be impaired by any State law. To such a doctrine I can 
never give my assent.’” I cannot refrain from expressing the 
opinion, with all the respect and deference due to that exalted 
tribunal, but with all the earnestness of a profound conviction, 
that if the people of the United States shall become satisfied 
that, by the decisions of a Supreme Court composed almost en- 
tirely of Republican judges, the grand safeguards of the consti- 
tution are enforced solely for the protection of the blacks at the 
South, while in their application to citizens generally, for the 
protection of private rights of life, person, liberty, contract, 
and property, these safeguards are frittered away, reduced to a 
dead letter, and made practically inoperative, they will hold the 
Republican party itself responsible for such heresies of constitu- 
tional interpretation, and will sweep that party from its position 
of power. There are tens and hundreds of thousands of the 
most intelligent of Republican voters, who would rather intrust 
the public administration to the Democrats, than see it still con- 
trolled by a party which is practically abandoning the high prin- 
ciple of nationality that first gave it political life and was the 
source of its successes. 

These general observations upon the tendency of the recent 
utterances of the court towards a reconstruction of our constitu- 
tional law, lead directly to a more specific examination of the 


two latest cases in which this tendency reaches its most remark. 
able development. 


In order to appreciate and understand the importance of these 
two decisions, the startling departure from well settled principles 
and doctrines of constitutional law which they exhibit, the gross 
violation of most solemnly plighted public faith which they sanc- 
tion and sustain, and the disastrous results which they directly 


threaten to all forms of invested property based upon public 
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credit and subject to legislative control, and indirectly threaten 
to all business industries depending upon the stability and 
security of capital, a brief statement of the facts, and especially — 
of the State legislation out of which the cases arose, becomes 
indispensable. I therefore give a summary of this legislation 
in its chronological order. 

Legislation of Virginia — Funding Act of 1871.— Prior to 
the civil war, Virginia had contracted a debt, chiefly for bor- 
rowed money expended in the construction of public works, 
To secure this debt, she had issued State bonds to an amount 
somewhat exceeding $30,000,000. Until the commencement of 
the war the interest on this debt was regularly paid; but from 
about 1861 to 1871 none of the principal nor interest was paid, 
except some comparatively trifling-sums. In 1871, the principal 
and unpaid interest amounted in all to more than $45,000,000. 
During the war the State of West Virginia was created, em- 
bracing about, one-third of the territory and of the population 
which had composed the original Commonwealth. It was just 
that a proportionate share of the debt should be assumed by the 
new State, while the remaining portion — two-thirds — would be 
left for Virginia. This equitable doctrine is, in fact, a settled 
rule of the international law. West Virginia herself recognized 
her just liability in her first constitution of 1863, which con- 
tained the following provision: ‘*An equitable proportion of the 
public debt of the Commonwealth of Virginia prior to the first 
day of January, 1861, shall be assumed by this State, and the 
Legislature shall ascertain the same as soon as may be practi- 
cable, and provide for the liquidation thereof by a sinking 
fund sufficient to pay the accruing interest and redeem the 
principal within thirty-four years.’’! It is a shameful fact that 
West Virginia has done nothing whatever for the fulfilment of 
this solemn pledge and engagement. 

"In 1871, Virginia adopted a scheme of settlement with her 
creditors, based upon the assumption that two-thirds of her 
original indebtedness constituted the measure of her own lia- 


' Const. of 1868, Art. VIII, sect. 8. 
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bility, while one-third thereof rested upon West Virginia. A 

funding act was passed March 30, 1871. This statute recites 
that, in the ordinance authorizing the creation of West Virginia, 
it was provided that the new State should bear a just proportion 
of the public debt of Virginia prior to January 1, 1861; that 
this provision has not been fulfilled, although repeated and 
earnest efforts in that behalf have been made by Virginia; and 
that the people of Virginia are anxious for the prompt liquida- 
tion of her proportion of the debt, estimated at two-thirds 
of the same. After this preamble the statute declares that, to 
- enable the State of West Virginia to settle her proportion of 
the said debt with the holders thereof, and for the purpose , 
of restoring the credit of Virginia, by providing for the prompt 
and certain payment of the interest upon the just proportion 
of her debt, as the same should become due, the Legislature 
enacts that the owners of the bonds, stocks, or interest certifi- 
cates of the State, with certain special exceptions, may fund 
two-thirds of the amount of the same, together with two-thirds 
of the interest due, or to become due thereon, up to July 1, 
1871, in six per cent coupon or registered bonds of the State, 
having thirty-four years to run, but redeemable at the pleasure 
of the State after ten years, the bonds to be made payable to 
order or to bearer, and the coupons to the bearer. It further 
enacts that these coupons shall be payable semi-annually, and 
shall ‘* be receivable, at and after maturity, for all taxes, dues, 
and demands due the State,’’ and that this latter provision 
shall be expressed on their face, and that the bonds themselves 
shall contain on their face a statement to the effect that their 
redemption is secured by a sinking fund provided by the law 
under which they are issued. For the remaining one-third of 
the original indebtedness thus funded, the act provides that cer- 
tificates shall be issued to the creditors, setting forth the amount 
with the interest thereon, and that their payment shall be pro- 
vided for in accordance with the settlement which may subse- 
quently be made between the two States, and that Virginia will 
retain the bonds surrendered, so far as they are not funded, in 
trust for the holders of these certificates or their assigns. The 
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following is the form of the coupons for semi-annual interest 
upon the bonds issued under this funding act: — 

‘*The Commonwealth of Virginia will pay the bearer three 
dollars ($3). interest due January 1, 1882, on bond 6,498. 

‘*Grorce Rye, 
** Treasurer of the Commonwealth of Virginia. 

**Coupon No. 21. 

‘** Receivable at and after maturity for all taxes, debts, and 
demands due the State.”’ . 

In pursuance of this statute and in reliance on its promises, 
a very large number of creditors surrendered their original 
demands, and accepted new bonds with interest coupons for 
two-thirds of their face value, and the certificates for the 
remaining one-third. The securities thus given up amounted 
to about $30,000,000, and the new bonds issued in their stead, 
to about $20,000,000. It will thus be seen that the demands 
surrendered nearly, if not quite equalled the entire principal 
of the original State debt. 

Repudiating Acts of 1882.— On the 14th of January, 1882, the 
Legislature of Virginia passed another statute, and attempted to 
conceal its real design and effect by a title which the facts show 
to have been misleading and even false. It is entitled ‘*An act 
to punish frauds upon the Commonwealth and the holders of her 
securities in the collection and disbursement of revenues.’’ The 
preamble recites that bonds purporting to be those of the Com- 
monwealth issued under the the act of March 30, 1871 (that is, 
the ‘* funding act’’’), are in existence without authority of law; 
that other bonds are in existence which are spurious, stolen, or 
forged, having coupons in the similitude of those which are gen- 
uine and receivable for taxes, debts, and demands of the State; 
that coupons from such spurious, stolen, and forged bonds are 
received in payment of such taxes, debts, and demands; that 
coupons from genuine bonds, after having been thus received, 
are frequently reissued and received more than once in such pay- 
ment; and that such frauds on the rights of the holders of the 
bonds impair the contract made by the Commonwealth with 
them! After the recital the statute enacts, for the alleged 
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purpose of protecting the rights of the bondholders and of enforc- 
ing the contract between them and the State (//!) that whenever 
any tax-payer or his agent shall tender to a collector any papers 
or instruments in print purporting to be coupons detached from 
bonds of the Commonwealth issued under the act of 1871 to fund 
the public debt, the collector shall receive the same, and shall 
give the party tendering a receipt stating that he has received them 
for the purpose of identification and verification; that he shall 
at the same time require such tax-payer to pay his taxes in coin, 
legal tender notes, or national bank bills; and if payment be re- 
fused, the taxes shall be collected as other delinquent taxes, 
that is, by levying upon and selling the tax-payer’s property ; 
that the collectors shall mark each coupon thus received with the 
initials of the tax-payer, and deliver them sealed up to the 
judge of the county court of the county, or hustings court of 
the city in which the taxes are payable. The statute further 
enacts, that after the foregoing receipt and deposit of his cou- 
pons, the tax-payer shall be at liberty to file his petition in said 
court against the Commonwealth, that a summons to answer the 
petition shall be served upon the Commonwealth’s attorney, who 
must appear and defend the same ; that the tax-payer must allege 
in his petition that he has tendered the coupons in payment of 
his taxes, and must pray for a jury ‘‘to try whether they are 
genuine legal coupons which are legally receivable for taxes, 
debts, and demands.’’ Upon the petition and answer an issue 
must be made and tried by a jury, either party having a right to 
take exceptions at the trial, and to appeal to the Circuit Court 
and finally to the Court of Appeals. If the final decision is in 
favor of the petitioner that the coupons are ‘* genuine legal cou- 
pons, receivable for taxes, debts, and demands,’’ the judgment 
of the court is to be certified to the treasurer of the Common- 
wealth, who shall, thereupon, receive the coupons for taxes, and 
shall refund to the tax-payer the amount which he had before 
paid ** out of the first money in the treasury in preference to other 
claims!’ The statute further enacts that if any tax-payer 
should apply to a court for a mandamus to compel a collector to 
receive coupons in payment of his taxes, the collector must, 
thereupon, return to the writ that he is ready to receive the 


| 


698 THE SUPREME COURT AND STATE REPUDIATION. 


coupons in payment, as soon as they have been legally ascertained 
to be genuine, and by law actually receivable ; and that upon 
such return the court must require the petitioner to pay his taxes 
to the collector or to the treasurer of the Commonwealth, and 
upon his filing the receipt for such payment, the court must 
direct the petitioner to file his coupons in the court, which shall 
thereupon forward them to the county court of the county, or 
hustings court of the city where the taxes are payable, and shall 
direct said court to frame an issue between the petitioner and 
the Commonwealth as to whether said coupons are genuine and 
legally receivable for taxes. Such issue is then to be tried in the 
same manner as above stated. If the final decision shall be in 
favor of the petitioner, he is entitled to a mandamus that the 
coupons be received for his taxes; but since these taxes have 
already been paid in money, the only possible relief to the peti- 
tioner is that provided by the statute, viz., that the amount which 
he had paid must be refunded to him by the treasurer of the 
Commonwealth out of the first money in the treasury in prefer- 
ence to all other claims. 

Finally, as though the foregoing requirements were not suffi- 
ciently stringent, and to cut off all possibility of judicial aid, the 
Legislature passed a subsequent statute on the 7th of April, 1882, 
which in terms prohibits the Supreme Court of Appeals of the 
State from issuing the writ of mandamus or any other sum- 
mary process to compel the collecting officers of the State to 
receive anything in payment of taxes except gold or silver 
coin, or treasury notes of the United States, or bills of national 
banks. 

Andrew Antoni, a citizen of Virginia and resident of Richmond, 
was, on the 20th of March, 1882, indebted to the State for taxes 
on property in Richmond to the amount of $3.15. He was the 
lawful holder of an overdue interest coupon for $3, of the exact 
form and tenor above described, which had been cut from a bond 
of the State issued under the ‘* funding act ’’ of 1871. On the 
day before mentioned he tendered to the proper officer of Rich- 
mond, in payment of his taxes, said coupon and fifteen cents 
in money, which the officer, relying upon the statutes of 1882, 
refused to receive in payment. He thereupon applied to the 
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Supreme Court of Appeals for a writ of mandamus against the 
officer. The judgment and record in this proceeding were taken 
by writ of error to the Supreme Court of the United States for 
review, and a majority of that court have sustained the repudi- 
ating legislation of 1882. 

Legislation of Louisiana. — In this legislation the pledge of 
the public credit was even more absolute, the engagement with 
the public creditors was even more complete, and the repudia- 
tion was even more flagrant. Prior to 1874 Louisiana had con- 
tracted a debt of about $18,000,000. On the part of the State 
it was asserted that a portion of this debt was fraudulent; while 
the creditors claimed that their demands were all valid and bind- 
ing. For the purpose of putting an end to this dispute, and of 
settling her debt, the State proposed the following arrangement: 
That upon the surrender by the creditors of their original securi- 
ties, she would issue instead thereof new bonds for sixty per cent 
of their nominal amount; and as an inducement for such sur- 
render and compromise, she further undertook to secure the 
principal and interest of these new bonds by certain legislation. 
In carrying this arrangement into effect the proposed legislation 
was adopted as follows: In 1874 a statute was passed, the gen- 
eral object of which is shown by its title, viz.: ‘*An act to pro- 
vide for funding obligations of the State by exchange of bonds; 
to provide for principal and interest of said bonds; to establish 
a board of liquidation ; to authorize certain judical proceedings 
against it; to define and punish violations of this act; to prohibit — 
certain officers diverting funds except as provided by law, and to 
punish violations thereof ; to levy a continuing tax and provide a 
continuing appropriation for said bonds; to make a contract 
between the State and holders of said bonds; to prohibit injunc- 
tions in certain cases; to limit the indebtedness of the State and 
to limit State taxes ; to annul certain grants of State aid; to pro- 
hibit the modification, novation, or extension of any contract 
heretofore made for State aid; to provide for the receipt of 
certain warrants for certain taxes; and to repeal all conflicting 
laws.’’ The statute with this voluminous title created a ‘* Board 
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of Liquidation,’ composed of seven principal officers of the State ; 
and authorized the board to issue new bonds of the State, to be 
called ** Consolidation Bonds,’’ payable in forty years, with 
interest at seven per cent, and to exchange them for the original 
outstanding obligations at the rate of sixty cents on the dollar. 
Coupons for the semi-annual interest, payable on the first days of 
January and July of each year, were to be annexed to these 
bonds. To secure the payment of these new ‘* consolidation 
bonds,’’ the statute further established an annual tax of five and 
one-half mills on the dollar of the assessed value of all the real 
and personal property in the State, which tax was to be collected 
for the sole purpose of paying the principal and interest of these 
consolidation bonds. The statute declared that the revenue thus 
derived was thereby ‘‘ set apart and appropriated to that purpose 
and no other ;’’ and provided that it should be a felony for the 
fiscal agent or any other officer of the State or of the Board of 
Liquidation to divert the fund so raised from its legitimate object. 
It further enacted that this tax, called an ‘* interest tax,’’ ** shall 
be a continuing annual tax until the said consolidation bonds shall 
be paid or redeemed, principal and interest, and the said appro- 
priation shall be a continuing annual appropriation during the 
same period, and this levy and appropriation shall authorize and 
make it the duty of the auditor and treasurer and the said board 
respectively, to collect said tax annually, and pay said interest, 
and redeem the said bonds, until the same shall be fully dis- 
charged.’’ It further enacted * that any judge, tax-collector, or 
any Officer of the State obstructing the execution of this act, or 
any part of it, or failing to perform his official duty thereunder, 
shall be deemed guilty of a misdemeanor, and on conviction 
thereof shall be punished by imprisonment not exceeding five 
years and by fine not exceeding $2,000, at the discretion of the 
court.’’ Finally, in order to remove all possible doubt as to the 
intent of the legislation, and to bring the arrangement expressly 
within the guarantees of the national constitution, it further 
enacted that each provision of this statute should be, and was 
thereby declared to be ‘* a contract between the State of Louis- 
iana and each and every holder of the bonds’’ issued in pursuance 
of the act. 


THE SUPREME COURT AND STATE REPUDIATION. - 701 


Constitutional Amendment. — But even this was not enough. 
Not satisfied with this statutory pledge of the public credit, the 
people of the State proceeded to make the obligation even yet 
more solemn, by incorporating it into their constitution. An 
amendment to the State constitution was adopted containing the 
following provision among others: ‘* The issue of consolidated 
bonds, authorized by the General Assembly of the State at its 
regular session in 1874, is hereby declared to create a valid con- 
tract between the State and each and every holder of said bonds, 
which the State shall by no means and in no wise impair. The 
said bonds shall be a valid obligation of the State in favor of 
every holder thereof, and no court shall enjoin the payment of 
the principal or interest thereof, or the levy and collection of the 
tax therefor; to secure such levy, collection, and payment, the 
judicial power shall be exercised when necessary. The tax re- 
quired for the payment of the principal and interest of said 
bonds shall be assessed and collected each and every year, until _ 
the bonds shall be paid, principal and interest; and the proceeds 
shall be paid by the treasurer of the State to the holders of said 
bonds, as the principal and interest of the same shall fall due, 
and no farther legislation or appropriation shall be requisite for 
the said assessment and collection and for such payment from the 
treasury.” 

Induced by the promises of this statute and the constitutional 
amendment, public creditors of Louisiana surrendered evidences 
of her original indebtedness to an amount exceeding $12,000,- 
000, and received new bonds representing sixty per cent of the 
sum they surrendered. 

Repudiating Legislation. —In 1879 a new constitution was 
adopted by the State which reduced the rate of interest on the 
consolidation bonds issued under the statute of 1874 to two per 
cent for five years, three per cent for the next fifleen years, and 
Jour per cent thereafter; with the proviso that the holders might 
take new bonds, for seventy-five cents on the dollar and drawing 
Sour per cent interest! It also ordered that the interest coupon 
of the consolidation bonds (of 1874), which became due and 
payable January 1st, 1880, should be remitted, or in other words, 
should not be paid, and that the interest tax collected for its pay- 
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ment should be used to defray the general expenses of the State 
government! All this was done without any conference or 
negotiation with the bondholders, and of course without their 
consent, it was a bald, intentional, avowed act of repudiation. 

Notwithstanding this repudiation, the tax provided for by the 
statute of 1874, or a part of it, still appears to have been levied, 
and several hundred thousand dollars have been collected and are 
in the hands of the treasurer. Instead of using these funds to 
pay the interest, the treasurer and other State officers are about 
to apply them to other purposes to defray the general expenses 
of the government. In this condition of affairs, creditors hold- 
ing or representing $900,000 of the consolidation bonds bring 
two suits against the State officers, one for an injunction to 
restrain the intended diversion of the funds, the other for a man- 
damus to compel the application of the money to the payment of the 
interest, and the collection of the taxes authorized by the statute 
_ and constitutional amendment of 1874, in order to pay the future 
interest as it shall become due. A majority of the United States 
Supreme Court refuse to grant either of these reliefs, and leave 
the bondholders absolutely remediless. 

To the constitutional lawyer, familiar with the previous cours® 
of decisions by the court upon the clause prohibiting State laws 
impairing the obligation of contracts, — decisions which have hith- 
erto stringently enforced this inhibition against State legislation, 
which have declared provisions of State constitutions and statutes 
to be null and void, which have sustained suits and granted re- 
liefs against State officials, — it would seem that the foregoing 
narrative of facts furnished its own sufficient and complete answer, 
and that no further or more cogent argument was necessary or 
even possible. In combating the reasoning and conclusions of 
the court, we feel ourselves to be in the position of one called 
upon to substantiate an axiom, or to sustain atruism. We can 
only repeat the language of the two dissenting judges in the 
Virginia case ; of Mr. Justice Field: ‘+1 find myself bewildered 
by the opinion of the majority of the court. I confess that I 
cannot comprehend it, so foreign does it appear to be from what 
I have heretofore supposed to be established and settled law ;”’ 
and of Mr. Justice Harlan: ‘* To my mind —I say it with all re- 
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spect for my associates who have reached a different conclusion — 
it isso entirely clear that the change in the remedies has impaired 
both the obligation and the value of the contract, that I almost 
despair of making it clearer by argument or illustration.”’ 

The conclusions reached by the majority in these two cases 
are the legitimate result, as well as the latest utterance, of a 
general doctrine of constitutional interpretation which the court 
had adopted, and which underlies all of its most important deci- 
sions upon constitutional questions of the gravest magnitude 
since the accession of the present Chief Justice to the bench. 
In some of these cases it has been tacitly assumed, in others 
more openly announced; but, either tacitly or openly, it runs 
through them all as their ultimate motive or ratio decidendi; 
upon no other ground can they be understood or explained. 
The doctrine may be summarily stated as follows: Since the 
restrictive clauses of the constitution are limitations upon gov- 
ernmental action, upon legislative powers which are essentially 
sovereign, and, except as so limited, are inherently absolute, 
they should be strictly construed in favor of the government ; 
they should not be enlarged by interpretation; nothing should 
be added to their express terms by implication or inference. 
The court has thus far, as would naturally happen, most fre- 
quently applied the doctrine to the restrictions upon State 
authority. As this doctrine is, in my opinion, radically erro- 
neous, upon any theory of the constitution heretofore established 
by the court, acted upon by the government, or approved by 
the people; as it is directly subversive, in its logical results, of 
the supremacy of the Union and of the general government; 
as its necessary tendency is to undermine and finally to destroy 
all the safeguards of private rights of persons and property 
contained in the constitution, by leaving them at the mercy 
of any injurious and communistic legislation; and as it is thus 
dangerous, not only to the material industries and prosperity 
of the country, but even to the personal freedom of the citizen, 
I purpose, so far as my brief limits of time and space will 
permit, to examine it upon authority and upon principle. 

An exhaustive discussion of this question would require a 
citation of nearly every case arising under the constitution 
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during the whole past history of the court, from Dallas and 
Cranch down to Otto. It is no exaggeration to say that there 1g 
not a well considered decision made by the court under the lead- 
ership of Chief Justice Marshall, Chief Justice Taney, or Chief 
Justice Chase which is ngt inferentially or openly opposed to 
this short and narrow method of construction. Nothing can be 
clearer than the fact that the court, during all the period referred 
to, has uniformly given a broad, liberal, enlarged construction 
to all parts of the constitution,—to the affirmative grants of 
power to the general government, to the limitations upon that 
government, and to the limitations upon the States, — and espe- 
cially it has construed these limitations broadly, and has thus 
narrowed the authority of the States whenever necessary to 
protect private rights of person, property, or contract. It is 
needless, however, to enter upon the full and detailed discus- 
sions. To every constitutional lawyer familiar with the course 
of former decisions, to every intelligent layman acquainted with 
the political and judicial history of his country, it will be suffi- 
cient for me to point out a few leading doctrines, settled by an 
unbroken series of adjudications, which determine beyond a 
possibility of doubt the broad, liberal, and comprehensive mode 
of dealing with the constitution pursued by the court until 
within the past few years. 

In the first place, I mention the doctrine of implied restric- 
tions upon the powers of the States. It is hardly necessary to 
say that, according to the method of strict construction which I 
am criticising, there could be no such implied restrictions upon 
the States. The very conception that the limitations upon gov- 
ernmental powers should be strictly and narrowly interpreted, 
and should not be enlarged by implication or inference, is simply 
irreconcilable with the existence of any implied restraints upon 
the State authority. The two notions stand in diametrical antag- 
onism. And yet the doctrine has been firmly settled, and has 
been incorporated into the very foundations of our constitutional 
law, that there are implied restrictions upon the governmental 
powers of the States, running through the most important sub- 
jects and departments of legislation. In the various grants of 
power to Congress, there are very few which contain express 
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and negative terms excluding the concurrent authority of the 
States, or any language which literally and necessarily requires 
such exclusion. It was only by implication, by enlarging the 
language of the constitution, by reading into it limitations which 
are not expressed, that the States were prohibited from legis- 
lating concerning all the most important branches of foreign 
and interstate commerce concerning naturalization, the postal 
system, patent and copyrights, and many other subjects which 
belong to the scope of sovereign authority. I need not dwell 
on these illustrations, nor cite cases in their support; they are the 
very alphabet of our constitutional law. The conclusions them- 
selves were not arrived at without a struggle; they formed one 
of the earliest battle-fields between the national and the absolute 
state sovereignty theories; and the decisions by which they 
were reached still constitute the very bulwarks of the national 
theory. Again, the States possess the sovereign attribute of 
taxation. With a few special exceptions, the constitution con- 
tains no express restrictions upon their exercise of that attribute. 
The Supreme Court has, however, in a long and unbroken series 
of cases, settled the doctrine that there are most important 
implied limitations which hedge round and narrow the field in 
which the States may’ find the subjects of taxation, and may 
enforce this high governmental prerogative upon the property 
of individuals. In this manner the United States Bank, the 
national banks, their shares of stock, the bonds and other 
securities issued by the general government, the treasury notes, 
the salaries of United States officials, unless Congress should 
otherwise provide, are placed beyond the reach of the States for 
purposes of taxation. It should be carefully observed that 
the property thus exempt is not the public property owned by 
the United States; it is private property invested in this form 
by private citizens ; it is public only in some of its uses, as one 
of the instrumentalities by which the government is carried on. 
These examples of the implied restrictions upon the States are 
sufficient for the purposes of my argument. They show that 
the Supreme Court has hitherto pursued a broad, liberal, and 
free mode of construing the language of the Constitution, even 
when such a construction necessarily led to the imposition of 
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implied limitations upon the highest functions of sovereignty 
which can be possessed by a State. It is also a fact, of the 
gravest moment in its application to the questions under con- 
sideration, that the supremacy of the general government over 
the subjects within the scope of its delegated powers, is insep- 
arably bound up in these implied restrictions upon the State 
authority. That supremacy depends upon the existence of these 
restrictions. The series of grand judgments by which the para- 
mount authority of the federal government was established, 
were the very cases in which these restrictions were implied and 
imposed. We thus reach, a second time and by another course, 
the conclusion that a system of strict construction, which neces- 
sarily denies the possibility of implied limitations upon gov- 
ernmental powers, inevitably tends -to an abandonment of the 
national idea, to a subversion of the just supremacy of the 
general government, and, finally, to the complete independence 
and sovereignty of the individual States. 

I pass in the next place to consider the express limitations 
upon governmental authority, contained in the constitution. It 
will not be necessary, however, to examine each one of them in 
detail. If it appears that the court has uniformly rejected the 
strict and narrow mode of construction in its dealings with any 
one or more of these clauses, and has, on the contrary, adopted 
the broadest and most liberal interpretation, narrowing the gov- 
ernmental powers far beyond the literal import of the language, 
then the same system must apply to all the others; all of these 
express clauses must stand or fall together. 

Take the clause involved in the two decisions now under dis- 
cussion. That clause exactly reads: ‘‘ No State shall pass any 
law impairing the obligation of contracts.’’ A strict construc- 
tion of these few words would confine their operation within 
narrow limits, and would utterly empty them of the vast im- 
portance which has actually been given to them by the federal 
courts. It would restrict the application of the clause to the 
ordinary agreements between private persons, made in the trans- 
actions of life, and probably to executory agreements. The 
phrase, ‘‘law impairing the obligation’’ of contracts, would 
simply mean a law operating upon and changing the very terms 
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or stipulations of the agreement, which the parties had used ; 
and ‘‘no State shall pass any /aw,’’ would certainly mean no 
more than a statute enacted by the State Legislature. This mode 
of interpretation has been advocated. It was urged upon the 
Supreme Court in the Dartmouth College case, and has been re- 
peated in the argument of nearly every subsequent case involving 
the same questions. It has been adopted by State courts; it was 
asserted with great vehemence by the Ohio judges in their mem- 
orable controversy with the federal judiciary before described. 
How different has been the course pursued by the highest con- 
stitutional tribunal of the country! It has given this short clause 
such a broad, liberal, and comprehensive construction, has so en- 
larged the natural and literal import of its terms, and has thereby 
so narrowed the legislative and judicial authority of the States, 
that the provision, almost unnoticed when the constitution was 
adopted, has come to be its most important and cogent safeguard 
of the property rights of private citizens. This truth is so ob- 
vious that I need only allude in the briefest manner to the main 
points in the hitherto uniform course of decision. At the very 
outset the provision was held to embrace all executed as well as 
executory contracts, and it was soon extended to all such con- 
tracts made by a State, even to legislative conveyances of prop- 
erty and grants of franchises. Then followed a still more 
remarkable step in advance. It was held that the charter of a 
private corporation is a contract between the State and the cor- 
porators, protected by this inhibition, and that by the terms of 
such charters a State may debar itself from enforcing its highest 
governmental powers of taxation and of eminent domain. The 
same mode of interpretation was applied to the other language 
of the clause. Laws ‘‘ impairing the obligation’’ were not con- 
fined to those which alter the very terms and stipulations agreed 
upon by the parties; those which injuriously affect the remedy, 
although the agreement itself might remain untouched, were 
declared to be equally within the scope of the prohibition. Finally, 
the phrase ‘‘ pass any law,’’ may include a rule promulgated by 
judicial decision, as well as a statute enacted by a Legislature. 
Where contracts have been entered into in pursuance of a statute 
which the highest tribunal of a State had previously decided to 
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be constitutional and valid, their binding efficacy cannot be de- 
stroyed by a subsequent change in the ruling of the same court 
which declares the statute to be unconstitutional and void. Such 
is the interpretation which has hitherto been given to this partic- 
ular restriction upon State powers by the Supreme Court of the 
United States, and it is plain that the ordinary epithets ‘* broad,” 
liberal,’’ comprehensive,’’ fall far short of adequately de- 
scribing its character. 

Another illustration is furnished by the provision of the con- 
stitution prohibiting Congress and the States from passing ‘‘ any 
bill of attainder.’’ In its strict and technical sense, a bill of 
attainder is a trial and capital conviction of an alleged crime, by 
the Legislature. It is a statute passed by Parliament declaring a 
person by name, or a class of persons by description, to be 
guilty of crime, and ordering him or ‘them to be punished by 
death. A similar statute inflicting a less degree of punishment 
is known as ** a bill of pains and penalties.’’ In the celebrated 
Test Oath Cases,' the Supreme Court gave to the term a much 
more comprehensive meaning, so as to include legislation differ- 
ing entirely in form — although similar in substance — from the 
ordinary bills of attaindtr known in English history. By means 
of this een construction the prohibition of the constitution was 
held to invalidate the test oath legislation of Congress and of 
several States, so far as it was made applicable to the past con- 
duct of individuals. Still another example may be found in the 
most important restriction upon governmental authority which 
forbids the taking of private property for public use without 
just compensation. A strict and perhaps a natural interpretation 
of the operative word ‘‘ taking’’ would confine the prohibition 
to such legislation as deprived the owner of his title, or at least 
physically appropriated the corpus of the property to the pub- 
lic uses of the State, or of the body to which the State has 
delegated its right of eminent domain. This narrow signification 
has undoubtedly been approved by some of the State courts; 
but it has been expressly rejected by the United States Supreme 
Court, which admits of a ‘ taking,’’ although the title is still 
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left wholly in the owner, and his property is in no manner, di- 
rectly and physically, appropriated. In Pumally v. Green Bay 
Co.,! the true meaning of this clause was carefully considered, 
and the general rule of interpretation was announced that prop- 
erty need not be actually taken, in the narrow sense of that 
word, that there may be such a serious interruption to the com- 
mon and necessary use of it as will amount to a taking. 
‘‘ Where real estate is actually invaded by superinduced additions 
of water, earth, sand, or other material, or by having any arti- 
ficial structure placed upon it, so as to effectually destroy or 
impair its usefulness, it is a taking, within the meaning of the 
constitution.’*? The same large view has also been taken by well 
considered decisions of many of the ablest State courts. The 
New York Court of Appeals has recently held, in an opinion of 
great ability and learning by Mr. Justice Danforth, that where 
the owner of lots in New York City was only entitled to a per- 
petual easement in the street adjoining his premises, and not to 
the fee of the soil, the construction of an elevated railroad 
through the street under legislative authority, causing a perma- 
nent interference with his free enjoyment of the easement, was 
a taking of his property, for which the company was bound to 
make compensation.? The Supreme Court of New Hampshire, 
after an exhaustive review of the decided cases, gave a like 
broad interpretation to the language in Eaton v. Boston, etc., 
Railroad.* 

These illustrations need not be multiplied, for they are suffi- 
cient. They show conclusively that the United States Supreme 
Court, in dealing with the express limitations upon governmental 
power contained in the constitution, has, until very recently, 
given an enlarged and liberal interpretation to their operative 
terms, so that they might furnish the most complete protection to 
private rights of person and of property against the hostile leg- 
islation either of Congress or of individual States. The depart- 
ure from this hitherto established method may be properly 
regarded as having its origin with the well known Elevator Case,— 
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5 Stery v. N. Y. Elevated R. R., 90 N. Y. 122. 
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Munn v. Illinois, — in which the opinion was delivered by the pres- 
ent Chief Justice. The court then reached two distinct conclu- 
sions: First, that the business of handling grain by means of an 
elevator is so public in its nature, that, even when carried on by 
a private person, and not by a corporation, it is subject to the 
legislative control of the State, in the interests of the public; and 
secondly, that a State statute regulating the charges to be made 
by the owner in conducting the business, and prescribing maxi- 
mum rates therefor, does not deprive him of his property without 
due process of law, and is not obnoxious to any prohibition of 
the federal constitution. The latter conclusion was arrived at 
by giving a most narrow and literal interpretation to the consti- 
tutional language, and by holding in effect that a person is not 
deprived of his property, within the meaning of these operative 
words, unless his title is substantially taken from him, or in other 
words, he is compelled to part with some existing interest. This 
decision leads of necessity to startling and far-reaching results. 
In the first place, there can be no distinction, with respect to the 
rights and interests of the public, between the business of hand- 
ling grain through an elevator, and hundreds of other businesses, 
trades, and occupations which are necessary for the convenience 
of larger or smaller communities. Any authority of a State 
Legislature to regulate ‘his business, must equally extend to the 
inn-keeper, the miller, the warehouseman, the manufacturer of 
every commodity, the blacksmith, the physician. The number 
of persons whose convenience is promoted and who are, there- 
fore, interested, can be no criterion, because that number depends 
upon the exfent to which any one of these businesses is carried on 
by a particular person, and not upon any essential differences in 
their nature. A particular inn-keeper, or miller, or warehouse- 
man, or manufacturer, or physician, may easily benefit a far 
larger community or public, than any individual elevator pro- 
prietor. In short, the authority of the State to regulate private 
business in the interests of the public, if it exists at all, must em- 
brace all business by which the public is benefited. In the 
second place, if there be a power of the State Legislature to 
prescribe rates of charge for carrying on any private business, 
it is necessarily beyond judicial control. The court cannot say 
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that under the federal constitution, a statute prescribing one - 
rate of charge is valid, while a statute prescribing another rate 
is void. If a State may establish such rates for a certain busi- 
ness, that the profits therefrom shall be seven per cent, then it may 
establish such rates that the profits shall be only three per cent, 
or such rates that there shall be no profits at all. This is an 
inevitable inference from the position that taking from a 
person the power of making future profits or gains in his busi- 
ness is not depriving him of his property ; for the comparative 
extent or amount of the future gains which are thus prevented 
cannot affect the result. The principle was announced by Chief 
Justice Marshall, and has been constantly reasserted by the 
Supreme Court, that the power of a State to tax the bonds and 
other securities of the United States in any amount, however rea- 
sonable, necessarily includes the power to tax them to their full 
value, and thus to destroy their efficacy. For the same reasons, 
and by virtue of the same principle, the power to prescribe any 
rates of charge to a private business, involves the power to pre- 
scribe all rates, and thus to destroy the capacity of producing 
profits or gains. There is no possibility of escape from the 
consequence to which the doctrine of the Elevator Case directly 
leads. Ifa State Legislature should thus assert its power, if it 
should establish such rates of charge in carrying.on a business 
which depended either upon invested capital, or upon skill and 
labor, or upon both combined, that there was no possibility left 
to the proprietor of acquiring any profits or gains therefrom, 
then it would seem to the common mind to be too clear for argu- 
ment that he was deprived of his property by operation of the stat- 
ute. It would seem that there can be no just distinction between 
the meaning and effect of the operative words ‘‘ be deprived of’ 
and ‘* be taken’’ in the two clauses of the same constitutional 
prohibition. If a permanent interference with some of the ordi- 
nary and lawful uses and objects of property, although its title 
and possession are still left with the owner, is a ‘‘ taking’’ of 
such property, then it would seem to follow that a governmental 
act which destroys or even diminishes the chief element or source 
of value belonging to property, —the very object for which 
private property is generally obtained and held, — its capacity of 
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reproduction and increase, is a ‘*depriving’’ the owner of his 
property. 

It is not my purpose to enter upon any further discussion of 
this case. I cannot, however, refrain from expressing the opin- 
ion that no other decision has ever been made in the course of our 
judicial history, — not even excepting the notorious Dred Scott 
Case,—which threatens such disastrous consequences to the future 
welfare and prosperity of the country. While it remains unre- 
versed, the Elevator Case stands as a menace to business and 
material interests of all kinds, but especially to those which 
require large investments of capital either in the hands of cor- 
porations or of private owners. Unintentionally, of course, but 
none the less truly, its doctrine involves the very essence of the 
destructive theories maintained by the socialists and communists 
of France and Germany, —theories which unfortunately have 
too many supporters and advocates in our own land. It is relied 
upon as an authority to sustain and validate the communistic 
legislation already enacted by several of the States. By the 
demagogues who are conducting the agitation now going on 
throughout the country, it is confidently appealed to and relied 
upon to sustain the yet more communistic and destructive legis- 
lation which they demand. It is true this agitation is at present 
openly and professedly directed against property held by cor- 
porations; but the step from the property of corporations to that 
of private owners is a short and easy one; it will soon and cer- 
tainly be taken, for it has already been taken by the Supreme 
Court. The Dred Scott Case indirectly struck at the stability 
of our political fabric ; the Elevator Case directly strikes at the 
stability of private property, -— at rights which lie in the very 
foundation of modern society and civilization. Since this initia- 
tive the court has pursued the same method of strict construction, 
and has applied it to the prohibitions upon State authority found 
in the first section of the XIVth amendment, to the clause of the 
Bill of Rights which declares that ‘* no person shall be: held to 
answer for a capital or otherwise infamous crime unless on pre- 
sentment or indictment of a grand jury,’’' and finally to the 
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inhibition of the States from passing laws impairing the obliga- 
tion of contracts. 

Having thus considered this system of interpretation upon 
authority, I now purpose to examine it briefly on principle, and 
to question its rationale, or the course of reasoning which has led 
to its adoption. This rationale I will first explain in as simple 
manner as possible. It is an old and well settled doctrine of 
statutory construction, that whenever a government, acting within 
the scope of its powers, has made a legislative concession or grant 
of rights, powers, or privileges to private persons, the terms of 
such grant must be strictly and narrowly interpreted against the 
grantees, and in favor of the government. No rights, powers, 
or privileges are to be conferred on the grantees, and no restric- 
tions or limitations imposed on the government by mere impli- 
cation; whatever is conferred on the one or imposed on the 
other, must be expressed in the very terms of the grant. This 
doctrine has been repeatedly applied by the Supreme Court to 
the charters of private corporations. In the leading case of 
Providence Bank v. Billings,' the bank had been incorporated by 
a charter entirely silent on the subject of taxation. At the time 
of incorporation a certain rate of tax prevailed; the rate was 
subsequently increased, and the bank resisted payment. The 
court held that as the charter contained no stipulations on the 
subject of taxation none would be implied, and the statute impos- 
ing the additional tax was valid. - In the great case of Charles 
River Bridge v. Warren Bridge,’ the same doctrine was again 
affirmed. The Charles River Bridge Company had been incor- 
porated by the Legislature of Massachusetts, with power to erect 
and maintain a toll bridge. Its charter contained no restrictive 
clause and no express limitation upon the legislative action. 
Another company was subsequently incorporated, and was au- 
thorized to place a free bridge at a very short distance from the 
former structure. The effect of this free bridge would plainly 
be to lessen, if not entirely to destroy, the value of the franchises 
held by the Charles River Bridge Company. The action was 
brought to restrain all proceedings under the second charter. The 


1 4 Pet. 514, 2 11 Pet. 420. 
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Supreme Court held that there was no contract between the State 
and the Charles River Bridge Company to the effect that another 
bridge should not be built, that there being no express con- 
tract none should be implied in the charter; and that the 
second charter was, therefore, valid.'. The doctrine, as thus ap- 
plied to grants made to private persons by Congress, or by State 
Legislatures, has been approved by all courts, and there can be 
no doubt as to its correctness. The judges composing a majority 
of the present Supreme Court have extended this doctrine to the 
express limitations upon governmental power contained in the 
federal constitution. The theory which they have adopted 
seems to be as follows: The government of the United States 
and of the several States possess inherent powers; in the ab- 
sence of the limitations contained in the federal constitution 
their powers would be absolute; these limitations are imposed 
by the governments themselves upon themselves; they are vol- 
untary concessions which the governments have made, voluntary 
restraints which they have placed upon the exercise of their own 
sovereign attributes ; they are in the nature of voluntary grants 
of rights and privileges conferred by a government upon its own 
private citizens. Being of such a nature, these express limita- 
tions of the constitution, like the ordinary grants of franchises 
to private persons, should be strictly and narrowly construed in 

favor of the government. Nothing should be added to their ex- 
* press and literal terms by implicat#on or inference; nothing has 
been surrendered by the government other than what is contained 
in the very language of the express limitations. It cannot, of 
course, be said that this whole chain of reasoning, as thus for- 
mulated, has passed through the minds of all the judges; but it 
is certain that the authority of such cases as Providence Bank v. 
Billings, and the Charles River Bridge Case, has been claimed in 
support of this method of strict construction, and it is simply 
impossible that those decisions could have any connection with, 
or bearing upon, the subject, except through the substantial 
adoption of the theory which I have suggested. It is a fact 
worthy of notice that this theory of governmental power is 


1 See also Turnpike Co, v. The State, 3 Wall. 210. 
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identical in its essential features with that maintained by King 
Charles I. in his long contest with the English people and Parlia- 
ment. He asserted, and, undoubtedly, believed, that all gov- 
ernmental power was held supremely and absolutely by himself, 
not in any way as a delegate and representative of his people, 
but through divine right by a gift from God. According to this 
view all the limitations upon his royal prerogative were voluntary 
concessions made by himself, to be construed and judged solely 
according to his own understanding, and not to be extended with- 
out his consent. It is certainly a remarkable coincidence to find 
judges, who may rightly boast of being the political representa- 
tives, if not the lineal descendants, of the Puritan party which 
denied and rejected these claims of Charles I. in England, now 
advocating essentially the same principles, and applying them to 
the constitution of the United States, which is the embodiment 
of exactly the opposite conceptions. 

The fallacy of this whole theory is apparent upon the sjightest 
examination of the principles which actually underlie our govern- 
ment. In fact, upon the very same grounds that the ordinary 
grants of powers and franchises made by Congress or by a State 
Legislature to private persons, should be construed strictly in 
favor of the government, the limitations upon these govern- 
ments contained in the federal constitution should be construed 
largely and liberally in favor of private rights, and stringently 
against the scope and extent of governmental powers. In the 
one case the grant is made by a government possessing some dele- 
gated powers, so that it stands in a position of supremacy 
towards the grantees; in the other case the grant is made by the 
absolute sovereign — the people — to an agent which that sover- 
eign creates and endows with a portion of its own attributes. If 
in the one case the grant should be construed against the private 
persons who are grantees, and in favor of the State which is the 
grantor, so in the other case the grant should be construed 
strictly against the government which is the grantee, and broadly 
and liberally in favor of the private rights of the persons, whose 
aggregate composes the sovereign body politic which is the 
grantor. According to the American theory neither the govern- 
ment of the Union, nor those of the States possess any inherent 
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powers, and much less are they sovereign; their powers are all 
delegated by the sovereign who created them, and the constitu- 
tions are the instruments of such delegation. Sovereignty alone 
resides in the people, not as a mere mass of isolated individuals, 
but in their organic character as a body politic. The affirmative 
grants of power to the government are made by this sovereign; 
the limitations of power are imposed upon the government by 
the same sovereign for the protection of the individual persons 
of whom it is composed. This conception of an independent 
state, of its government, and of sovereignty, is not only em- 
bodied in our own political institutions and familiar to every 
intelligent American citizen, it is also accepted by many of the 
ablest modern jurists of Europe in their treatises on political 
science.! Nor does the correctness of this conception at all de- 
pend upon the view which we take of the origin and authorship 
of the federal constitution, whether we regard that instrument 
as the work of the one people of the United States, or as the 
work of the several States acting together, but as independent 
Commonwealths; it lies beyond and behind such speculations. 
According to the former view, the grants and limitations of the 
constitution were made by the one people of the nation, which is 
the ultimate sovereign. According to the other view, these grants 
and limitations were made by several independent co-ordinate 
sovereigns; but even in that case, the soveré¢ignty did not reside 
in the government of a State; the people of each State, in its 
organic character as a body politic, was the sovereign which 
created its own State government as its immediate agent, and 
united with the other independent and similar sovereigns in cre- 
ating the federal government for the Union. The advocates of 
the‘ absolute State sovereignty theory, have never claimed that 
this sovereignty resided in the government of a State. It might 
perhaps appear to some readers that the foregoing summary of 
American ideas was unnecessary —a useless expenditure of time 
and space; it ought to have been so, but it is certain that such 
fundamental principles require to be frequently restated, lest’ 


1 See Falck, Cours d’Introduction Generale a |’Etude du Droit; Bluntschle, 
Theorie Generale de |’ Etat. 
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they should be lost sight of and forgotten amid the pressure of 
more immediately practical questions which occupy the attention 
of legislatures, courts, the press, and the people. 

Little more need be said in applying these principles. It is 
evident that the express limitations of the governments found 
in the constitution are in no sense restrictions voluntarily imposed 
by themselves upon their own powers. As the governments in 
this country have no self-existence, and possess no inherent 
powers, they can neither grant powers to themselves nor place 
any limitations upon those which they do possess. They are the 
creatures and agents of the organic political society, which is alone 
absolutely sovereign ; these powers are all delegated by that sover- 
eign; the limitations upon these powers are all imposed by that 
sovereign. Both the affirmative grants and the negative restraints 
are intended to promote the welfare, prosperity, freedom, and 
happiness of the private citizens who, as individuals, make up 
that aggregate which, regarded as an organic unit, constitutes the 
sovereign body politic; since this is the final object of all just 
government. It follows, therefore, that the doctrine of 
Providence Bank v. Billings, Charles River Bridge Company v. 
Warren Bridge Company, and similar cases, correct, as it cer- 
tainly is when applied to the ordinary grants of a legislature to 
private persons, furnishes no support whatever to a mode of con- 
struing the express limitations of the constitution strictly in 
favor of the government; on the contrary, that doctrine, if 
invoked at all, must necessarily lead to a diametrically opposite 
method of construction. But these decisions have in reality no 
application. The interpretation of the federal constitution, of 
its affirmative grants and its negative restrictions, depends upon 
other and far higher considerations ; it rests upon the elementary 
principles of our government, upon the conceptions of that 
government as possessing only the powers delegated to it by the 
sovereign people or peoples, which powers are to be exercised 
solely for their welfare and for the protection of their rights. It 
seems to me clear beyond the possibility of question, that the 
express limitations upon the powers, both of the general and of 
the State governments, being imposed by the political sovereign, 
and being intended as the safeguards established by that sovereign 
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to protect the private rights which exist anterior to all govern- 
ments, and which are declared by the Declaration of Indepen- 
dence to be inalienable, — these limitations, I say, are the 
very portions of the constitution which, more than all others, 
should receive a broad, extensive, liberal interpretation in 
favor of the citizen and against the governments. All ex- 
perience shows that these fundamental rights are the most 
exposed to injurious legislation; and it often needs the whole 
moral force of the judiciary to shield them from invasion. This 
method of construing and enforcing the grand constitutional guar- 
antees of private rights, has been uniformly followed by the 
Supreme Court during nearly the entire period of its past his- 
tory ; and to this method the court must return, if it would fulfil 
its highest function of administering justice as a co-ordinate 
department of the national government, and would retain the 
respect and admiration of all that are wisest and best among the 
American people. . To the wisdom and firm adherence to prin- 
ciple of its decisions, the country owes its escape from a danger, 
which had threatened the integrity and stability of the Union, 
since its very foundation. Through the moulding and educating 
influence of these grand judgments, more than any other cause, 
the preservation of the Union and the overthrow of slavery were 
accomplished. To thoughtful minds, carefully observing the cur- 
rents and tendencies of popular opinion, there is another danger 
looming up in the near future, which threatens far greater evils 
to the country than secession or slavery, and the only hope of 
escape may rest inthe action of the Supreme Court. It may be 
called upon to preserve the existence of society itself by defend- 
ing those private rights of person and property, without which 
society would be disintegrated and civilization destroyed. The 
fact cannot be denied that, although the names may be rejected, 
the spirit of communism and socialism is rapidly spreading 
throughout large portions of our country. The legislation of 
many States already shows its influence and its fendencies. It 
is at war with the principles of political economy upon which 
society rests; it is destructive of all the material interests which 
depend upon the stability of property and permanence of public 
and private credit. The mere possibility of its ultimate triumph 
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would put an end to all the enterprises, industries, and business 
activities which spring from capital. If this spirit should be un- 
checked, what power can stay its progress? State constitutions 
could interpose no obstacle, for they would be fashioned by it 
into its own likeness. From the prevalence of an elective judi- 
ciary, State courts would succumb to its control. I am firmly of 
the opinion that the battle with this communistic spirit must ere 
long be fought and either won or lost in the Supreme Court of the 
United States. Whether it be won or be lost depends upon the 
manner in which the grand constitutional guarantees of property 
and person are sustained and enforced. If these safeguards of 
private rights are liberally interpreted, firmly sustained, and 
rigidly enforced, then the communistic tendency will meet its 
final overthrow from the federal judiciary. They can never be 
called upon to fulfil a more solemn and sacred duty. 

In reviewing the Virginia and Louisiana cases, which form the 
subject-matter of this article, instead of confining myself to a 
discussion of the particular questions which they involve, I have 
thus far regarded them as the latest indications and outcome of 
a general system of constitutional interpretation which the court 
has pursued in its recent adjudications, and have shown the ten- 
dencies and ultimate results of this system as a whole. This 
large mode of treatment seemed, under the circumstances, pref- 
erable to a detailed and exhaustive criticism of the decisions them- 
selves. In fact, such an examination was unnecessary. A 
complete and overwhelming answer to the positions of the court 
is found in the opinions of the two dissenting justices, Harlan 
and Field. Nothing can be added to the crushing force of their 
reasoning, nor to the impregnability upon principle and author- 
ity of their conclusions, nor to their manly and indignant protest 
against judgments which practically — though, doubtless unin- 
tentionally — sanction the most deliberate and flagrant violation 
of its plighted faith by a State, and which certainly remove all 
obstacles from State repudiation. My review would be incom- 
plete, however, without some observations upon the prevailing 
opinions, and in making them I shall endeavor, as far as possible, 
not to goover the same ground occupied by the dissenting 
judges. 


720 THE SUPREME COURT AND STATE REPUDIATION. 
In the Virginia Case, the chief justice reaches the conclusion 
that the subsequent legislation of 1882 does not substantially 
lessen or even change the remedy of the bondholder provided by 
the statute of 1871, and does not, therefore, impair the obliga- 
tion of the contract made by the State. His reasoning, reduced 
to its lowest terms, is virtually as follows: He takes up one by 
one each particular step which the bondholder is required to pur- 
sue, and declares that it does not impair the obligation of the 
contract ; but he passes over with slight notice the effect pro- 
duced by all these steps in combination. The issues, also, which 
must be tried and decided in the bondholder’s action, are the 
same, he insists, which arise under the former statute, so that 
the remedy is not thereby changed. He thus finds an analogy 
between the situation of the State-and that of every ordinary 
debtor. Any debtor may fail to perform his contract when it 
becomes due, and the only resource of the creditor is the remedy 
which the law gives him by suit and the recovery of judgment; 
the statute of 1882 gives the bondholder exactly the same 
remedy, and, therefore, there is no impairment of the obligation. 
As this position contains the very gist of his argument, it is due 
to the Chief Justice that it should be respectfully considered. 
Its fallacy, however, will be apparent even upon a slight exami- 
nation. There is no analogy whatever between the situation of 
the State and that of anordinary debtor. The State is not in the 
condition of a private debtor voluntarily neglecting or refusing 
to perform his agreement. Suppose a statute to be passed which 
should recite that forgeries and fraud were frequent in the exe- 
cution of promissory notes, and that many outstanding notes 
were spurious, and should, therefore, enact that all makers of 
existing promissory notes within the State were absolutely pro- 
hibited from paying them when they fell due; that payment 
should not be made until the holder had recovered judgment 
thereon in the highest appellate court ; that when a note fell due 
the holder might bring a suit thereon; that such suit might be 
carried to the tribunal of last resort, and if the holder there ob- 
tained final judgment, then and not till then, the maker should 
pay whenever he had the funds convenient for payment. Such 
legislation only, would furnish an exact analogy to the Virginia 
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statute of 1882. Can any constitutional lawyer, can any intelli- 
gent citizen, doubt that this statute would impair the obligation 
of the contract? If for no other reason, it would arbitrarily 
extend the time of performance, which, as the Supreme Court of 
the United States has repeatedly held, impairs the obligation. 
Whether a State statute operates to. enlarge the stipulated time 
before an existing contract becomes due, or arbitrarily extends the 
timeafter it is due within which performance can be compelled, in 
either case it violates the inhibition of the constitution. There 
is a vast difference between a rule of law by which a debtor may, 
if he please, neglect payment until he is coerced by means of a 
suit terminating in judgment, and a statute which peremptorily 
forbids him to pay until a litigation has been ended by a final 
judgment. 

The supposed case also exposes the error of the position that 
the Virginia statute of 1882 requires no new issues to be tried 
and decided, which would not have arisen under the former act. 
Under that earlier legislation, no issues at all would necessarily 
arise, and in most instances none could lawfully arise. It per- 
emptorily enacts that the coupons at and after maturity shall be 
received in payment of taxes, etc. Undoubtedly, when a par- 
ticular coupon was tendered for payment, if the State official had 
reasonable ground to suspect that it was forged or fraudulent, 
he might, in the exercise of a sound discretion, decline to accept 
it, and thus put the holder toa suit. It is also true that that 
officer might, even in the absence of any such ground, wantonly 
refuse to accept all coupons when tendered, and thus compel 
every holder to resort to a mandamus or other appropriate 
remedy. Such conduct, however, would plainly be unlawful, in 
direct conflict with the letter and spirit of the statute. The act 
of 1882, on the contrary, obliges the officer to reject and the 
holder to sue on all coupons. It thus makes the trial and deci- 
sion of certain issues in all cases absolutely necessary, whereas 
under the former legislation such issues were in no case neces- 
sary, and only in a special and small class of cases would they 
even be lawful. But the enormity of the additional burden upon 
the remedy is still more plainly shown by another consideration. 
The command of the statute extends to all coupons ; it makes no 
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exception. A favorable judgment recovered by the owner of a 
bond, on one of its coupons, does not preclude the necessity of 
suits upon the other coupons of the same bond. For each half- 
yearly coupon of every bond a suit must be brought and prose- 
cuted to the court of last resort, although the issues of alleged 
forgery and fraud might be the same in all these actions. The 
holder of a $100 bond would in ten years be thus obliged to 
bring and prosecute to the Court of Appeals, twenty actions each 
for the recovery of three dollars ($3). Even if he was success- 
ful in all, the:expense of the litigation would many times exceed 
the amount of his bond. Can it be said that the remedy is not 
lessened or burdened, where in numerous instances the entire 
value of the bond itself would be destroyed in the very prosecu- 
tion of the remedy? It should not be forgotten in this connec- 
tion, that the interest coupons are as much definite obligations 
and promises of the State as the bonds themselves; and the 
value of all these coupons will, of necessity, be materially dimin- 
ished by the expense of even a successful litigation. 

There is still another view. ‘The prevailing opinion seems to 
have overlooked the obvious fact that the whole legislation of 
1882 is based upon an intentional neglect or refusal of the State 
to fulfil the main obligation of its contract. In its bonds the 
State expressly promises to pay the interest semi-annually on 
the first days of January and July, and the coupons are evi- 
dences of this promise. If the State performed its agreement, 
the bondholders would receive the money with which they could 
pay their taxes, and would not need to offer the coupons them- 
selves in payment The statute assumes, not only that this obli- 
gation is unperformed, but that it is to remain unperformed, at 
least by any voluntary action of the State. The original act 
made a provision for the case of the interest not being paid when 
due, by giving the bondholders the specific remedy of having 
their overdue coupons then received in payment of taxes and 
other debts owing to the State. This specific remedy was, in 
fact, the only one which the bondholders had against the State, 
since no suit can be maintained against a debtor State by its 
creditor. The statute of 1882 is not, therefore, an instance of 
legislation which simply takes from a creditor one of two existing 


THE SUPREME COURT AND STATE REPUDIATION. 723 


remedies, while it leaves the other in full force ; it operates upon 
the only remedy availing to the bondholder, and it certainly de- 
stroys the specific character of that remedy. 

This analysis of the effects of the Virginia legislation, leads 
us to the question, What is the impairing the obligation of con- 
tracts? The word * obligation ’’ is here used in substantially the 
same sense as given to it by the Roman law. The obligation of 
a contract is the sum of legal rights and duties which the exist- 
ing law applicable to the contract raises or creates from the stip- 
ulations of the parties. Numerous decisions of the United States 
Supreme Court have abundantly settled the doctrine that this 
‘‘ obligation ’’ includes the remedy ; and that the obligation of a 
contract may be impaired by a statute operating solely upon its 
remedy. A very large number of State decisions are directly 
opposed to this conclusion, and it must be conceded that in the 
opinions of federal judges there have been some ambiguity and 
inconsistency of language. This conflict of decision and the am- 
biguity of language have arisen from a confusion of the two 
meanings, which may be given to the word ‘* remedy.’’ That 
word may refer to and describe (1) the sanctioning right by which 
the observance of a contract is made something more than vol- 
untary ; or (2) it may mean the mere modes and methods of pro- 
cedure by which the sanctioning right is made available. If the 
decisions of the United States Supreme Court, prior to the two 
- under review, are carefully examined, it is plain that when they 
speak of the remedy being changed without impairing the obliga- 
tion of contracts, they use the word in the second sense above 
stated; and that in every casein which the State statute has taken 
away from the remedy as used in the first sense, such statute has 
been pronounced void. The result of these decisions, therefore, 
is, a party may demand that substantially the same sanctioning or 
remedial right appropriate to his contract when it was entered 
into, shall be accorded to him when it is broken; he cannot de- 
mand that the forms of judicial procedure which prevailed at the 
former time shall also be in existence at the latter. What then 
is included in this sanctioning or remedial right which cannot be 
taken away or abridged? It is certainly not confined to a recov- 
ery of pecuniary compensation. Our law recognizes two forms 
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of final remedy for the violation of contracts, the one be- 
longing to a somewhat limited class of agreements, the other 
appropriate to nearly all. The first is the right to have done 
exactly what the defaulting party promised to do — the remedy 
of specific performance. The other is a pecuniary compensation, 
the recovery of money in the form of debt or damages. It is a 
well known doctrine that in certain classes of contracts — for 
example those for the purchase and sale of land — the remedy 
of compensatory damages is inadequate, and the remedy of spe- 
cific performance is granted to the injured party. I have no doubt 
that a State statute entirely abolishing the remedy of specific 
performance would be unconstitutional as applied to existing 
agreements of this class; because although a remedy of damages 
might still remain, it would be wholly insufficient and inadequate 
to enforge the original rights of the creditor. Such a statute 
would not deprive the creditor of all remedy, but it would so 
much lessen and weaken his original remedial right as to impair 
the obligation of the contract. While this conclusion is, in my 
opinion, correct, it is not essential that it*should be sustained as 
applicable to all classes of agreements in which the remedy of 
specific performance is now permitted. There certainly are, 
however, kinds of contracts for which the remedy of specific 
performance is the only one of any practical value; the reli¢f of 
compensation, if it exist at all, is purely nominal. A statute de- 
priving the creditor party in such agreements of his existing 
right to a specific performance would clearly impair their obliga- 
tion, for it would leave him virtually without a remedy. The 
contract between Virginia and its bondholders belongs to this 
class. The remedy which it gives is specific not compensatory — 
that the coupons shall be received by the State in payment of its 
taxes. I have shown that this remedy was the only one of which 
the bondholder could avail himself; he could maintain no suit 
against the State for debt or damages. This specific remedy is 
certainly abrogated. Is any other adequate relief left or substi- 
tuted in its stead? To me it seems clear that not only no ade- 
quate remedy, but no real or certain remedy whatever, is left to 
the bondholder. He may bring a suit, and may obtain a judg- 
ment, but is there any certain assurance given him that such 
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judgment will ever be paid? The act of 1882, indeed, says that 
the judgment shall be paid ** out of the first money in the treas- 
ury in preference to other claims ;’’ but what security or certainty 
has the bondholder that there ever will be any money in the treas- 
ury? Or what security or certainty has he that the Legislature 
will not pass another statute repealing this clause of the act of 
1882, and appropriating all moneys now, or which may hereafter 
be, in the treasury to some other purpose? Under the decision in 
the Louisiana Case, such a repealing enactment would be valid; 
the bondholder would be remediless, for he could not reach 
money in the State treasury appropriated to other objects. To 
sum up, under the act of 1871 the bondholder had a clear, cer- 
tain, specific remedy, by which he was entitled that his over-due 
coupons should be received, without suit and virtually as money, 
in payment of taxes. By the act of 1882 this remedysis abro- 
gated, and in place of it he may sue and obtaina judgment; but 
he has no means of coercing payment of that judgment; 
whether it is paid or not depends wholly upon the will of the State 
Legislature. The prevailing opinion seems to entirely overlook 
this fact, that even on the theory which it adopts, an uncertain, 
precarious remedy is substituted in place of one certain and defi- 
nite. Even if, according to the supposition of the Chief Justice, 
bondholders were compelled under the act of 1871 to invoke 
the aid of the courts, they had the certain remedy of mandamys, 
by which the State treasurer was forced to accept the coupons 
and apply them in payment of taxes, so that the full benefit of 
these coupons as a set-off or money payment for their face value 
was realized. Under the statute of 1882 this relief is completely 
destroyed; the bondholder in no case obtains an application of 
his coupons in payment of taxes; he must always advance his 
own funds for that purpose. He obtains, it is true, a judgment 
calling for money, but without the slightest power of compelling 
its satisfaction — that is left at the mercy of the Legislature. In 
the light of their previous conduct can any rational person doubt 
that the Virginia Legislature will immediately carry the doctrine 
of the Louisiana decision into operation, and pass some measure 
by which the money in the State treasury will be placed com- 


pletely beyond the reach of the bondholders’ judgments. 
VOL. XVII 48 


L 


726 THE SUPREME COURT AND STATE REPUDIATION. 


The following are a few among the numerous utterances of the 
Supreme Court concerning the remedy as a part of the obligation 
of a contract. In Walker v. Whité¢head,’ Mr. Justice Swayne 
said: ** These propositions may be considered consequent axioms 
of our jurisprudence. The laws which exist at the time and 
place of making the contract and when it is to be performed, 
enter into and form a part of it. This embraces alike those 
which affect its validity, construction, discharge, and enforce- 
ment. Nothing is more material to the obligation of a contract 
than the means of its enforcement. The ideas of validity and 
remedy are inseparable, and both are parts of the obligation 
which is guaranteed by the constitution against impairment. 
Any impairment of the obligation of a contract, — the degree of 
the impairment is immaterial, — is within the prohibition of the 
constitution.’’ Similar, and even stronger, language is used in 
Edward v. Kearsey,? Louisiana v. New Orleans,’ and in every 
previous case involving this constitutional prohibition. It is 
most important to observe that the degree of the impairment is 
wholly immaterial. Thus, in Planters Bank v. Sharp,‘ the court 
said: **One of the tests that a contract has been impaired is 
that its value has, by legislation, been diminished. It is not, by 
the constitution, to be impaired at all. This is not a question of 
degree, or manner, or cause, but of encroaching in any respect 
on its obligation, dispensing with any part of its force.’ In 
Murray v. Charleston,® after an able discussion of the dogtrine, 
Mr. Justice Strong said: ‘Jt is one of the highest duties of this 
court to take care that this prohibition shall neither be evaded nor 
Srittered away. Complete effect must be given to it in all its 
spirit.” 

The following are a few illustrations of State statutes which have 
been condemned by the court because they merely infringed on the 
remedy. In Bronson v. Kinzie, McCracken v. Hayward,’ Grant- 
ley’s Lessee v. Ewing,’ and Howard v. Bugbee,’ the court have 
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2 6 Otto, 607, 608. 7 2 Id. 608. 

5 12 Otto, 206. § 3 Id, 707. 

* 6 How. 827. 9 24 Id. 461. 

5 6 Otto, 448 
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settled the rule that State statutes which enlarge the time of per- 
formance, or which create any arbitrary stay of execution, or other 
means of enforcing judgment, whether for a definite or for an 
indetinite period, when, by the proctdure of the courts such 
judgment might be enforced sooner were it not for the stay, are 
void as against contracts existing at the time such statutes were 
passed. In Green v. Barry,) a clause of the Georgia constitu- 
tion which exempted a homestead and personal property from 
the claims of creditors, was held to be void so far as it purported 
to affect the lien of existing judgments. The point was not, of 
course, decided, but the entire reasoning of the court tended to 
show that such provision was void as to all existing contracts. 
On this particular question, see The Homestead Cases,? which 
pronounced a similar clause of the Virginia constitution void as 
to all existing debts. In Farnam v. Nichol,’ the court held that 
a provision in the charter of a bank making its notes receivable 
by the State in payment of taxes, was a contract running with 
the notes in favor of the holders, and could not be abrogated by 
subsequent legislation, A State bank had been established in 
South Carolina, the whole stock of which belonged to the State. 
A statute appropriating all the assets of the bank for the pay- 
ment of the general indebtedness of the State, to the prejudice 
of the bill-holders and other creditors of the bank, was held ,in 
Barings v. Dabney,‘ to impair the obligation of the contract con- 
tained in the charter, and to be void.’ 

It is unnecessary to multiply such citations. In pursuance of 
the doctrine which they all establish, the conclusion is irresisti- 
ble that the Virginia statute of 1882 impairs the obligation of 
the contract made by the State with its bondholders, in the 
following particulars: It destroys a single, specific, certain, com- 
pulsory remedy, and substitutes one which is uncertain, pre- 


115 Wall. 610. Moultrie v. Savings Bank, 2 Otto, 631; 
2 22 Gratt. 266. Keith v. Clark, 7 Jd. 454; University v. 
58 Wall. 44. The People, 9 Jd. 309; Hartman +. 
* 19 Wall. 1. Greenhow, 12 Jd. 672; Hall v. Wiscon- 
5 The following are some additional sin, 13 Id. 5; Williams v. Louisiana, 13 
cases: Green v. Biddle, 8 Wheat.1; Von Jd. 687; Wolff v.New Orleans 13 Ia. 
Hoffman v. Quincy, 4 Wall. 832; Pacific 358. 
R. R. v. Maguire, 20 Jd. 86; County of 


3 

| 
B 


728 THE SUPREME COURT AND STATE REPUDIATION. 
carious, and without any compulsive efficacy. It imposes onerous 
conditions of litigation, delay and expense, while the original 
remedy was unconditional and absolute. It interposes an 
indefinite period of time before performance even becomes pos- 
sible, whereas the original remedy was immediate. In all cases 
it must materially lessen, and in many instances must completely 
destroy the pecuniary value of the creditor’s securities, whereas 
by the original remedy he realized the full face value of his 
coupons virtually as money. 

I shall add but little more by’ way of comment upon the 
Louisiana Case. This decision conflicts with the very letter 
of the constitution, —it is opposed to the spirit of numerous 
and most solemn adjudications and to the principles which they 
had established; it carries the dogma of absolute State sover- 
eignty and independence to the utmost possible extreme. The 
court holds in substance that since the last constitution and stat- 
ute of Louisiana have repealed the prévious legislation which 
authorized the interest-tax and appropriated its proceeds for the 
benefit of the bondholders, and have appropriated the money to 
other objects, there is no power in the State courts, nor in the 
federal judiciary to reach this money, to interfere with the 
State officers, nor to aid the creditors; the mandates of the 
highest political power of the State are compulsory both on 
the State and the national tribunals. In the prevailing opinion 
the Chief Justice uses the following language, which is certainly 
the most remarkable that ever emanated from that high tribunal. 
He declares that the judiciary cannot compel the State officers to 
act ‘contrary to the positive orders of the supreme political 
power of the State whose creatures they are, and to which they 
are ultimately responsible in law for what they do;’’ and that 
‘* the officers owe duty to the State alone; ’’ they ‘* can only act 
as the State directs them to act, and hold as the State allows 
them to hold.’’ Does the Chief Justice appreciate the meaning and 
results of this language? It justifies secession; it condemns all 
that has been done in preserving the integrity of the Union; it 
denies the truth that the State, its people, its ‘‘ supreme political 
power,’’ its constitution, its Legislature, its courts, are all sub- 
ordinate to the constitution of the United States. That the rea- 
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soning and conclusions of the court are vitally erroneous, can be 
shown, as it seems to me, by a perfect demonstration. 

‘¢ This constitution, and the laws of the United States which 
shall be made in pursuance thereof, shall be the supreme law of 
the land; and the judges in every State shall be bound thereby, 


anything in the constitution or laws of any State to the contrary” 


notwithstanding.’’' All executive officers and judges of a State 
are bound by their official oath to support this constitution.? 
This single clause makes it plain that State officers do not ‘* owe a 
duty to the State alone ;’’ they are not ultimately ‘+ responsible in 
law ’’ to the State alone ** for what they shall do ;’’ it is not true 
that ‘* they can only act as the State directs them to act, and hold 
as the State allows them to hold ;’’ they are not alone ‘‘ creatures 
of the supreme political power of the State;’’ and they may be 
bound **to act contrary to its positive orders.’’ All State 
executive officers and judges are, by virtue of their official char- 
acter, amenable to and controlled by a power higher than the 
State, —a ** supreme political power ’’ over the State itself, — the 
constitution of the United States. These are the very axioms of 
our constitutional law. 

The Supreme Court of the United States has frequently pro- 
nounced State statutes and provisions of State constitutions null 
and void because they conflicted with the federal constitution. 
Whenever this is done, the State legislation and clauses of the 
State constitution so annulled, are, with respect to the State 
officers and courts, exactly as though they never had been enacted 
or adopted; they are no longer compulsory upon such officers 
and judges; under the United States constitution, the State 
officials and judges, as well as the federal courts, are bound to 
treat them as mere nullities. Otherwise, a decree of the Supreme 
Court adjudging a State statute or clause of a State constitution 
invalid, would be an empty show, a meaningless form. 

Whenever the State legislation or provision of a State consti- 
tution, which is so adjudged unconstitutional and void by the 
federal court, repeals or abrogates a prior statute of the State, 
then such prior statute remains in full force and effect, as though 


1 U.S. Const. Art. VIL, sect. 2. 2 Ibid., sect. 3. 
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no attempt to repeal or modify had been made ; é¢ continues to 
be the expression of the will of ‘* the supreme political power in 
the State,’’ and, as such, is compulsory on all State officials and 
judges, as it is on the federal judiciary; the subsequent action 
of that ‘* supreme political power’ is blotted out as though it 
had never existed.’ 

The Supreme Court has uniformly proceeded upon this view 
in its dealings with invalid State legislation. It has proceeded 
upon this view in every instance where it has adjudged subse- 
quent State statutes or constitutions altering or repealing a 
previous charter, to be invalid because they impaired the obligation 
of the contract contained in such charter. In every instance the 
court has treated the previous charter as still subsisting and com- 
pulsory upon all State officers and judges, and has, if necessary, 
compelled these officers to carry its provisions into effect. The 
Ohio controversy, already described, furnishes a striking illustra- 
tion. A statute chartered certain banks, and provided a particu- 
lar mode of taxation, which it stipulated should be in lieu of all 
other taxes. This charter was a contract by the State. Years 
after, in 1852, Ohio adopted a new constitution which expressly 
required the Legislature to impose a greater tax on the banks, 
and a statute was enacted imposing the additional tax. This 
constitution and statute abrogated the stipulation in the charter 
concerning taxation. The Supreme Court of the United States, 
in repeated decisions, pronounced the clause of the Ohio consti- 
tution and the statute passed in pursuance of its command, to 
be in conflict with the federal constitution, and to be null and 
void; they declared the original charter to be still in full force; 
it was still the expressed will of the ‘* supreme political power in 
the State,’’ and was binding upon the State officials and judges. 
The court compelled the State officials to refrain from enforcing 
the subsequent enactments, and to carry out the provisions of 
the original charter by levying and collecting only the tax which 
it ordained. The language of the chief justice, some of which 
I have quoted, cannot be harmonized with these decisions. If 
that language is correct, they were all clearly erroneous ; if they 


1 See Wolff v. New Orleans, 13 Otto, 358, 365. 
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were correct, they as clearly overthrow the very foundation of 
all his reasoning. 

I need not cite authorities to support the foregoing conclusions. 
Every case which has pronounced a State statute or constitution 
invalid, is an authority for the principles which they embody. 
Furthermore, these principles are universal in their operation; 
they determine the position of the States in the federal Union, 
and their relations to the federal judiciary. They extend alike 
to all unconstitutional and invalid legislation of a State. It can 
make no difference with their operation whether the void legisla- 
tion dealt with money before or after it is in the State treasury, 
whether it appropriates money to one purpose or to another, whether 
it forbids State executive officers to do certain acts, or prohibits 
State courts from granting certain remedies. Once admit that 
any form or kind of State legislation is excepted from the ope- 
ration of these universal principles, and the supremacy of the 
Union is destroyed, the limitations of the federal constitution 
upon State powers are overthrown. 

Apply these conclusions to the Louisiana Case. The statute 
of 1874 authorized State bonds which were issued, and fixed the 
rate of interest to be paid semi-annually. It provided for the 
levy and collection of an annual tax for the payment of this in- 
terest ; it appropriated the proceeds of this tax for such payment; 
in the most positive terms it declared that the levy of the tax 
and the appropriation thereof should be continuous as long as the 
bonds were outstanding, and that no further nor additional stat- 
ute should be necessary to authorize such levy and appropriation. 
After many other clauses of a similar tendency, it solemnly de- 
clared that every provision contained in the statute should enter 
into, be a part of, and constitute the contract between the State 
and the holders of its bonds. Finally, all the most important 
and operative portions of this statute were incorporated in an 
amendment of the State constitution. It would be impossible to 
frame a contract by the State more definite and stringent in its 
terms than this. A very few years after, in 1879, a new consti- 
tution was adopted, and new legislation was enacted, which pur- 
ported, among other things, to reduce the rate of interest on the 
bonds, to suspend its payment, and to appropriate for other 
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purposes the funds in the State treasury with which the full in- 
terest might have been paid. 

By the settled doctrines of our constitutional law, every clause 
and provision of the new constitution and statute, which conflict 
with any portion of the contract contained in the prior legislation, 
are simply null and void; as against the bondholders, it is as 
though it had never been enacted ; under the United States con- 
stitution it does not and cannot affect their rights. So far as they 
and their rights are concerned, the original statute of 1874, and 
the constitutional amendment adopted in connection therewith, still 
stand as the expressed will of ‘* the supreme political power’? of 
Louisiana, compulsory upon the State officials and courts, as well 
as upon the federal judiciary. For them, there has been no ap- 
propriation of the funds in the State treasury to other purposes 
than the payment of their interest. A valid law still remains, 
authorizing the levy of a tax, and appropriating the proceeds 
thereof to the payment of such interest, —a law which State offi- 
cers and State courts are bound by their official oaths to obey. 
The remedies of injunction and mandamus which the creditors 
demand, would, therefore, simply compel the State executive 
officers ** to act as the State directs them to act,’’ and the State 
courts ‘* to hold as the State directs them tohold.’’ The grant- 
ing these remedies would simply compel these State officers to 
obey ‘* the positive orders of the supreme political power of the 
State.’’ The only valid * direction’’ of the State, the only 
‘* positive orders of its supreme political power,”’ so far as the 
rights of the creditors are affected, are found in the still sub- 
sisting original legislation of 1874. 

These views, if correct, dispose of the whole question; and that 
they are correct seems to be established by an unbroken course 
of prior decisions. They show that any reference to the powers of 
English courts over the executive officers of the British govern 
ment is entirely beside the mark. In determining the relations 
of the States, under our constitution, to the federal judiciary, 
and the powers of that judiciary to deal with the invalid legisla- 
tion of a State, it seems merely idle to inquire whether the Eng- 
lish courts can or cannot, by mandamus or otherwise, control the 
action of the officers of the British Crown. It may be added, 
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that these English decisions, when carefully examined, furnish 
no support whatever to the positions of the Chief Justice.! 

It is said that to control the conduct of the State officers is vir- 
tually to grant relief against the State itself, and, therefore, to 
interfere with its sovereignty. It is true that under the consti- 
tution no suit can be maintained in the federal courts by a — 
private citizen against a State. This prohibition, however, only 
extends to cases in which the State, in its corporate character and 
by name, is made a party defendant. From the leading case of 
Osborn v. United States Bank, in the time of the great chief 
Justice Marshall, down through a hitherto unbroken line of de- 
cisions to our own day, the doctrine has been established that 
suits may be maintained and reliefs granted against the executive 
officers of a State of every degree, for the protection of private 
rights. From the nature of their functions‘no relief can be ob- 


tained against a State Legislature; but administrative officers 
have been compelled to disregard and disobey the mandates of 
constitutions and statutes held to be invalid, or éo carry into 
effect prior legislation, which these constitutions or statutes pur- 


ported to repeal. To that end, injunctions, writs of mandamus, 
and other remedies appropriate and necessary to secure the 
rights of private suitors have been freely and uniformly granted. 

It is true that in none of these former decisions were the facts 
exactly the same as in the Louisiana Case, for in no previous 
instance has a State attempted in such a bold and cynical man- 
ner to break its plighted faith and violate its solemn engage- 


1 See Rex v. Lords Commissioners, 4 
A. & E. 286; Ex parte Ricketts, 4 Id. 
999; Regina v. Lords Commissioners, 16 
Q. B, 259: Ex parte Baron de Bode, 6 
Dowl. Pr. Cas. 776; Ellis v. Earl Gray, 6 
Simons, 220; Murray v. Earl of Claren- 
don, L. R. 9 Eq. 11. Owen v. Lords 
Commissioners, L. R. 7 Q. B. 387, upon 
which the Chief Justice relies has no pos- 
sible bearing. The fund which the 
plaintiff sought to reach, was placed by 
the statute under the personal control 
and discretion of the Queen, and the de- 
cision is based wholly upon that ground. 


2 See Osborn v. U. S. Bank, 7 Wheat. 
738; U.S. Bank v. Planters’ Bank, 9 Jd. 
904; Bank of Kentucky v. Wister, 2 
Pet. 318; Ex parte Madrazzo, 11 Id. 
257, 324; Davis v. Gray, 10 Wall. 203; 
Bath Co. v. Ames, 18 Id. 247; Board of 
Liquidation vr. McComb, 2 Otto, 531; 
Wolff v. New Orleans, 13 Jd. 858; Ex 
parte Rowland, 14 Jd.604; Davenport v. 
Dodge, 15 Id. 242; Louisiana v. Pitts- 
burg, 15 Jd. 285, and Swasey v. North 
Carolina R. R., 1 Hughes, 17, per Waite» 
C. J. 
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ments. For this reason the Chief Justice endeavors to distinguish 
it from all the prior precedents. It is a distinction, however, 
without a difference. The principle has been established, that 
whenever the private rights of persons have been invaded by un- 
constitutional and invalid legislation of a State, the federal 
courts may, without making the State a party defendant, and 
without infringing upon its sovereignty, grant appropriate reme- 
dies against the State administrative officers, by which the 
suitor’s rights shall be maintained, notwithstanding the hostile 
legislation. If this principle means anything, its application cer- 
tainly cannot depend upon the nature and object of the void 
legislation, or the kind and form of the remedy, in any particu- 
lar case. 

No other communities of the world are so punctilious with 
respect to their sovereignty as the States of the American Union. 
They seem to regard the exemption from suit as an essential 
attribute adhering in the very conception of sovereignty. If the 
truth may be inferred from the practice of civilized countries, 
and from the writings of international jurists, it is evident that 
this notion of an exemption from suit being essential to sover- 
eignty, is a mere relic of Anglo-Norman exclusiveness, and forms 
no part of the public law of Christendom. It is to be regretted 
that the American States are able to shelter themselves behind 
this dogma from the performance of their just obligations. 


Joun Norton Pomeroy. 
San FRANCISCO. 
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“Tt is,’’ says Blackstone, ‘* a universal maxim of the common 
law of England that no man is to be brought into jeopardy of 
his life more than once for the same offence.’’' The safeguard 
is broader than that great commentator stated it, for two kindred 
maxims of the common law, ‘* nemo debet bis vexari pro una et 
eadem causa,’’ and ** nemo debet bis puniri pro uno delicto,”’ have 
long guarded the rights of successful litigants in civil, and pre- 
vented oppression in criminal, cases, not only so far as life is con- 
cerned, but also with respect to property, limb and liberty. 

It is of little importance in this country whether this maxim 
is **one of the ancient and well established principles of the 
common law,’’ and a ** great principle and fundamental maxim 
of criminal jurisprudence; ’’? ** a sound and fundamental princi- 
ple of the common law ;’’® ‘+a maxim embodied in the very ele- 
ments of the common law; ’”* or, in the words of Chief Justice 
Cockburn, in Reg. v. Winsor,’ is ** a matter of practice which has 
fluctuated at various times, and which, even at the present day, 
may, perhaps, not be considered as finally settled.’ But the 
finding of a similar maxim in the civil law, ** non bis in idem,”’ 
would indicate that the principle is a part of that universal Jaw 
of reason, justice, and conscience, of which Cicero said: ‘* Nor 
is it one thing at Rome and another at Athens, one now and an- 
other in the future, but among all nations it is the same.’’ * 

However this may be, the constitutions of the United States 
and all the States except six, namely: Connecticut, Maryland, 
Massachusetts, North Carolina, Virginia, and Vermont, contain 
this prohibition against double punishment in very similar terms, 
and it being thus made a part of the fundamental law the deci- 


' Com. IV. 335. * Story, J., in the United States v. 
2 Shaw, C. J.,in The Commonwealth Gilbert, 2 Sumn. 42. 
v. Roby, 12 Pick. 501. 5 10 Cox C. C. 276. 
’ Spencer, C. J., in The People v. 6 Lactantius Inst. Div. bk. 7, ch. 8. 
Goodwin, 18 Johns. 201. 
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sions must conform therewith, except in the ‘six States above 
mentioned, 

The scope of this article will not allow us to consider many in- 
teresting questions which arise in the interpretation of this maxim 
between the United States and the several States, between the in- 
dividual States and territories, between the States and municipal 
governments, and between the civil and military authorities. We 
can only direct our attention to the question how fara conviction 
or acquittal of an offence bars a prosecution for a higher or lower 
degree of the same offence in courts of the same jurisdiction. 

Conviction of the Greater Crime.— It seems a self-evident state- 
ment that a conviction of the higher crime necessarily bars a 
prosecution for any lower offence included therein, for the de- 
fendant, being guilty of the whole, must be guilty of the several 
parts which constitute the whole. ‘It is believed that there is 
no exception to this rule,’’ says Bishop. 

The cases of The State v. Coombs,? and The State v. Maher} 
seem to be opposed to this rule. In these cases it was held that a 
conviction of a person as a common seller of liquor does not bar a 
prosecution for a single sale made within the period covered by 
the former indictment. These cases were decided upon the ground 
that the offences were different. Says Wells, J.,in The State 
v. Maher: ‘* The violation of law in a single case is an offence; 
where there is evidence of several violations they show another 
and more aggravated one of being a common seller, which im- 
plies a general and continued breach of the law.’’ These cases 
may, perhaps, be sustained on the ground that no conviction 
could be had fora single sale if only a single one had been 
proved to sustain an indictment for being a common seller, and, 
consequently, the lesser offence is not included in the indictment 
for the greater, for probably few indictments against a common 
liquor seller are so drawn as to be good for a single sale, though 
the case of The Commonwealth v. Jenks,‘ is an exception. The 
indictment in that case contained three counts, the first for being 
acommon seller between two days named, and the second and 
third charging single sales within the time so included. 


1 Crim. Law, IL, sect. 1054. 3 85 Me. 225. 
2 82 Me. 529, * 1 Gray, 490. 
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The count for being a common seller might also be drawn so 
as to be a good charge for single sales, where the statute makes 
proof of three sales sufficient to sustain the charge of being a 
common seller, 

Nor does the usual test to determine whether the former con- 
yiction is a bar apply in these Maine cases, for the evidence 
necessary to sustain the latter would not have justified a convic- 
tion in the former case, although it would have been one link in 
the evidence required to sustain the first indictment. 

The better doctrine, however, is sustained by the Supreme 
Court of Vermont in The State v. Nutt,’ where it was held that 
the respondent, after being convicted as a common seller, could 
not be pursued afterward for making a single sale at the same 
time contrary to the provisions of another statute. ‘+ For,”’ 
says Bennett, J., ‘if the government see fit to go for the offence 
of being a common seller, and the respondent is adjudged guilty, 
it must, ina certain sense, be considered as a merger of all dis- 
tinct acts of sale up to the filing of the complaint, and the re- 
spondent can be punished but for one offence.’’ 

The Supreme Judicial Court of Massachusetts made a like de- 
cision in a parallel case,? and then went further and held that an 
acquittal of the offence of being a common seller between two 
days named was no bar to a conviction for the offence of an un- 
lawful sale between the two days.’ This decision was put upon 
the ground that the proof of one or two sales would not sustain 
the charge in the former indictment, and an acquittal of the former 
charge was entirely consistent with the respondent’s guilt in 
the latter case. It must, of course, follow from this case that 
there could be no conviction of the single sale named in the sec- 
ond indictment on the indictment charging Hudson with being a 
common seller. | 

As a matter of principle the decision of the courts in Vermont 
and Massachusetts is clearly right, for all the single sales covered 
by the charge of being a common seller can be proved on the 
trial of the latter charge. That a large number of sales have 


128 Vt. 598. 3 The Commonwealth r. Hudson, 14 
* The Commonwealth v. Jenks, 1 Gray, 11. 
Gray, 490. 
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been made by the respondent is an aggravation of the offence, 
and is an important element in determining the sentence to be 
imposed, if the court has any discretion in that matter, as is or- 
dinarily the case. And these single offences are proved not alone 
as evidence of the larger crime, but as constituent parts thereof, 
as clearly as an assault is a part of a murder, and not merely 
evidence of its commission. . 

An acquittal of the whole charge must equally be a bar to an 
indictment for an included offence, provided the respondent 
might have been convicted of the lesser offence on the first in- 
dictment, for the prisoner, if guilty of any included offence, 
would have been found guilty of that charge on the first trial.! 

In the case of The Commonwealth v. Hudson before cited, the 
respondent could not have been convicted of the single sale 
charged in the second indictment when on trial as a common seller, 
and that case is, therefore, no exception to the rule. <A few 
apparent exceptions will be found to depend generally on some 
peculiarity of the local statutes. 

Conviction of Included Offence on Indictment for the Greater 
Crime. — In this case the plea of former conviction is always a 
bar to any further prosecution, for there can be no doubt that 
the conviction of a part operates as an acquittal of the remainder, 
though it has sometimes been said that there must be a formal 
finding by the jury that the defendant is not guilty of the greater 
crime. The respondent has been in jeopardy of the greater 
crime, and the plea of former conviction is a bar to the further 
prosecution of the greater.’ 

Conviction or Acquittal of an Included Offence on an Indict- 
ment for the Included Offence only. — The most difficult questions 
in our examination arise in cases of this kind, and the authori- 
ties upon this point are in considerable confusion. 

As a matter of principle such conviction or acquittal should 
bar further proceedings for the larger, for ** if it will not,’’ says 


1 The People v. McGowan, 17 Wend. 389; The State v. Brannan, 55 Mo. 63; 

886; Reg. v. Gould, 9 C. & P. 8364; The The State v. Payson, 37 Me. 361; Hurt 

State v. Standifer, 5 Port. 523; Case of v. The State, 25 Miss. 378; The State v. 

Serjeant, N. Y. Gen. Session, March Boyd, 31 La, An. 419; Scott v. The 

1817, 2 City Hall Rec. 44. United States, Morris, 142; Burns »v. 
2 The Commonwealth v. Hertz, 109 The People, 1 Park. Cr. 182. 

Mass, 848; The People v. Apgar, 35 Cul. 
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Bishop, ** then the prosecutor may begin with the smallest, and | 


obtain successive convictions, ending with the largest; while, if 
he had begun with the largest, he must there stop — a conclusion 
repugnant to good sense. Besides, as a larger includes a smaller, 
it is impossible one should be convicted of the larger without 
being also convicted of the smaller; and thus, if he has been 
found guilty or not guilty of the smaller, he is, when on trial for 
the larger, in jeopardy a second time for the same, namely: the 
smaller offence. Some apparent authority, therefore, English 
and American, that a jeopardy for the less will not bar an in- 
dictment for the greater, must be deemed unsound in principle. 
And even in authority the doctrine which holds it to be a bar is 
sufficiently established in general, though, possibly, it admits 
some real or apparent exceptions.’’ ? 

It is, moreover, a well established rule that the State may elect 
to prosecute for a lower included offence, if it sees fit, and such 
prosecution is a bar to a prosecution of the higher crime. 

In the case of The State v. Chaffin,’ it was held that a person 
having been convicted of an assault, cannot afterward be punished 
for a battery committed at the same time. The court say: ‘* The 
battery includes the assault, and for the assault the defendant 
has received the legal punishment. He cannot now be punished 
for the battery, because it cannot be separated from the assault. 
The one is a necessary part of the other, and if he be now pun- 
ished for the battery he will, thereby, be twice punished for the 
assault, that is, twice punished for the same offence, which, of 
course, cannot be done.’’ In The State v. Shepard,‘ it was held 
that a conviction for an assault with intent to commit a rape was 


11 Crim. Law, sect. 1057. 

> The following authorities sustain the 
rule that conviction or acquittal in such 
cases is a bar: The State v. Snyder, 50 N. 
H. 150; Hickey v. The State, 23 Ind. 21; 
The State v. Lewis, 2 Hawks, 98; The 
People v. Smith, 57 Barb. 46; Roberts v. 
The State, 14 Ga.8; The Commonwealth 
v. Sheldon, 6 Dane Ab. 731; The Com- 
monwealth v. Squire, 1 Mete. 265; The 
State ». Emerson, 53 N. H. 619; Reg. 
v. Firth, L. R. 1 C. C. 172; The State v. 


Inglis, 2 Hayw. Rep. 4; The Common- 
wealth v. Bosworth, 113 Mass. 200; The 
State v. Smith, 43 Vt. 324; Jackson v. 
The State, 14 Ind. 327; Hamilton v. The 
State, 36 Ind. 280; The State v. Wiles, 4 
N. W. Rep. 615; The State rv. Buzzell, 58 
N. H. 257; Jones v. The State, 1 L. & E. 
Rep. 174; The State v. Murray, 55 Iowa, 
530. 


3 2 Swan, 493. 
* 7 Conn, 54. 
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a bar to an indictment for rape, the court saying that: ‘* If the 
conviction there cannot be pleaded in bar of an indictment for a 
rape, then he may be tried again; and as he has already suffered, 
and is still enduring a punishment for the less crime, and may 
be condemned and suffer for the greater, he may be twice pun- 
ished for the same fact —a doctrine repugnant to well established 
principles of law.”’ 

Where the conviction or acquittal of the included offence has 
taken place in an inferior court which has no jurisdiction of the 
higher crime, it has sometimes been held, upon indictment for 
the greater offence in the superior court, that the former convic- 
tion or acquittal is no bar because the inferior court had no 
jurisdiction of the crime for which the prisoner is on trial in the 
higher court.’ 

Is the reasoning in these cases satisfactory? Though the in- 
ferior court has no jurisdiction of the greater offence, yet it has 
of the lesser and clearly has a right to punish the respondent for 
the offence with which he stands charged before that court, and 
its jurisdiction is then rightfully exercised. Now, suppose the 
offence be committed in a State having laws similar to those of 
New Hampshire, where the Supreme Court has original juris- 
diction of all criminal cases,? and a respondent is indicted for 
simple assault, tried and convicted in the Supreme Court, as may 
be done, can he afterwards be indicted for an assault of an ag- 
gravated nature or an assault with intent to kill arising out of the 
same facts? Certainly not. That would be preferring a series 
of charges out of the same facts and the State, having elected to 
prosecute for the lesser offence, has already inflicted all the pun- 
ishment its law imposes for the offence proved at the first trial. 
The offence is expiated by the first punishment. 

A conviction in an inferior court having concurrent jurisdiction 
of the offence must stand upon an equal footing. It cannot be 
claimed that a rightful conviction in one court has more or less 
efficacy in protecting a respondent from further prosecution than 
a similar conviction in a court of concurrent jurisdiction. In 


1 The Commonwealth v. Goddard, 18 2 Gen. Laws of N. H., ch. 252, sect. 


Mass. 456, per Parker, C. J.; Severin v. 1; The State v. Runnals, 49 N. H. 498. 
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Hawkins’s Pleas of the Crown,’ it is said ‘* an acquittal in any 
court whatever which has jurisdiction of the cause is as good as 
if in the highest court.”’ ‘* A fortiori,’ says Parker, C. J., in 
The Commonwealth v. Goddard,’ ** should a conviction be good 
in such case.”’ 

Why, therefore, in the absence of fraud, should not the 
State be bound by its election to prosecute the offence in 
the inferior court, provided that court has jurisdiction of 
the offence there prosecuted? If not, the respondent, if 
convicted, must be twice punished for the same offence. 
He is twice in jeopardy and an instruction from the court 
that the respondent cannot be convicted of the included 
offence does not remove the difficulty, as a conviction for the 
higher crime necessarily convicts the prisoner of the included 
offence. In principle, therefore, the reasons for holding such a 
conviction or acquittal no bar to subsequent prosecution for the 
higher offence in a superior court seem radically unsound. 

The better doctrine is moreover sustained by the weight of 
authority. In Reg. v. Elrington,’ it was held that a conviction 
before justices for an assault bars an indictment for the same 
offence, although in the indictment the assault is alleged to have 
caused grievous bodily harm. In this case Ribton, for the 
defendant, urged that in many instances ‘‘ great injustice would 
be done by preventing a prosecutor from preferring an indict- 
ment for an aggravated assault. The justices may choose to treat 
such an assault as a merely common assault, impose a nominal fine, 
or dismiss the charge, and so a great offender might escape,’’ but 
Chief Justice Cockburn, admitting that some inconvenience may 
possibly arise occasionally out of this state of the law, said that a 
fundamental rule of law would be violated by allowing a series 
of charges to be preferred out of the same facts. 

Mr. Justice Blackburn said< It would be extremely inconve- 
nient if, when the justices have adjudicated, their decision could 


in fact be reviewed by the sessions upon another charge upon the 
same facts.”’ 


1 Ch. 85, sect. 10. 3 9 Cox. C. C. 86. 
2 18 Mass. 456. 
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In Reg. v. Stanton,’ the defendant did not plead his former 
conviction before two magistrates, the fact, however, appeared 
on trial and Earle, J., said: ** In my opinion the conviction (of 
assault ) would have been an estoppel to the indictment for the 
felonious assault and wounding (with intent to murder) if 
pleaded, and although it has not been pleaded, I am bound to 
consider the charge as having been already adjudicated upon and 
the prisoner as having undergone the punishment allotted for it,”’ 
and the prisoners were thereupon discharged upon their own re- 
cognizances.? 

A few cases which are apparent exceptions to the rule above 
stated, like the case of The People v. Saunders,’ cited below, de- 
pend on the doctrine of merger, a doctrine now abolished by statute 
or decision in nearly every State inthe Union. Under the Texas 
code a conviction or acquittal before a justice of the peace on 
complaint can be pleaded in bar pro tanto when there is an in- 
dictment for a higher grade of the offence, but not for the pur- 
pose of defeating a conviction of grades over which the justice 
had no jurisdiction. Under this section of the code were de- 
cided Prine v. The State,‘ and White v. The State.® In Iowa, 
sect. 4720 of the revision provides that a conviction or acquittal 
isa bar to another indictment for the offence charged in the 
former or for any lower degree of that offence, and it was held in 
The State v. Foster,’ that the offence then on trial, namely, 
assault with intent to commit great bodily injury, being of a 
higher degree than the offence of assault and battery which was 
pleaded in bar, was not barred by the former conviction. 

The courts of several States, however, relying upon the old 
English rule that there could be no conviction of a misdemeanor 
on an indictment for a felony and the nearly abandoned doctrine 
that the misdemeanor is merged in the felony, have held that a 
former conviction for the included misdemeanor is no bar to the 
subsequent prosecution of the felony, when a new fact super- 


1 5 Cox C. C. 824. 3 4 Park. Cr. 196. 
2 See for American authorities to the * 41 Texas, 800. 
same effect, Wininger v. The State, 13 5 9 Texas Ct. App. 390, 391. 
Ind. 540; McGinnis v. The State, 9 6 33 Iowa, 525. 
Humph. 48; The State v. Gleason, 56 
Towa, 203. 
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venes after the former trial, and shows that the offence com- 
mitted was of a higher degree than was supposed at the time of 
such former conviction. 

The first of these cases is The Commonwealth v. Roby,’ which 
was an indictment for murder. 

The defendant pleaded a former conviction of assault with in- 
tent to murder. Upon demurrer this plea was overruled and the 
defendant was then tried on a plea of not guilty, and convicted. 
It must be remembered, in examining this decision, that the 
Massachusetts statute of 1805,? was then in force, which en- 
acted that ‘* when the crime charged is a felony the jury may 
convict and the court sentence for a part, provided such part 
amounts to a felony.’’ This statute was rightly construed by the 
court to forbid a conviction for a misdemeanor on an indictment 
for a felony, consequently the defendant Roby could not be con- 
victed of assault with intent to murder on an indictment for 
murder, This statute evidently was the chief reason for the 
decision in The Commonwealth v. Roby, although Chief Justice 
Shaw endeavored to sustain the decision upon common-law prin- 
ciples, and in holding that a person cannot be convicted of a 
misdemeanor on an indictment for a felony says: ‘* We think 
this does not result, as stated in the argument, from considera- 
tions peculiar to the administration of justice in England, to wit, 
that a prisoner has privileges upon a trial for felony, not allowed 
in cases of misdemeanor, but from the broader consideration 
that the offences are, in legal contemplation, essentially distinct in 
their nature and character,’’ and in discussing the identity of the 
offences he says: ‘‘ If the party assaulted after a felonious assault 
dies within a year and a day, the same act, which till the death 
was an assault and misdemeanor only, though aggravated, is by 
that event shown to have been a mortal wound. The event, 
strictly speaking, does not change the character of the act, but it 
relates back to the time of the assault, and the same act, which 
might be a felonious assault only had the party not died, is in 
truth shown by that event to have been a mortal wound ; and the 
crime, which would otherwise have been an aggravated misde- 


1 12 Pick. 496 (1832). ? Ch. 88. 
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meanor, is thus shown to be a capital felony. The facts are 
essentially different, and the legal character of the crime essen- 
tially different.”’ 

The chief justice apparently means that by the same act the 
prisoner has committed two distinct offences, the one a misde- 
meanor, the other a felony, and an examination of his language 
in commenting upon the case of Nicholas,’ will show more clearly 
that such was his meaning. ‘*It’’ (the decision in the case of 
Nicholas), he says, ** proceeds manifestly on the ground, that 
though at the time the pardon took effect, the only offence with 
which the prisoner was chargeable was the felonious assault, the 
death not having ensued, and if so was pardoned by force of the 
general act, by a subsequent event not caused by any further 
agency of the prisoner, the crime was not changed from trespass 
to felony, but was shown to have been a felony from the time of 
the mortal wound given, and so not included in the pardon. 
This renders it manifest that they are distinct offences in fact 
and in law; the one pardoned being within the terms of the act, 
the other not so, being excepted.’’ 

The argument of the chief justice, though somewhat contradic- 
tory in speaking of an act which is proved to have been a felony 
from the beginning as two distinct offences, shows clearly that 
two distinct offences are not committed by the same act, but a 
single offence, which is characterized as a felony by its subse- 
quent result. 

That the reasoning of Chief Justice Shaw, wherein he main- 
tained that two distinct offences were committed by the same 
act, was fallacious, is clearly shown by the long line of decisions 
in Massachusetts since the change of the statute of 1805. In 
1835, when the Massachusetts Revised Statutes were enacted it 
was provided,’ that on an indictment for felony, a person may 
be acquitted of part of the offence charged, and convicted of the 
residue thereof, though it do not amount to a felony.’ In 


1 Foster’s Cr. L. 64. wealth v. Goodhue, 2 Metc. 193 (1840); 
2 Rev. Stats., ch. 137, sect. 11. The Commonwea!th v. Fischblatt, 4 Mete. 
® Under this statute have been de- 854 (1842); Tne Commonwealth v. Me- 
cided The Commonwealth v. Drum, 19 Pike, 8 Cush, 181 (1849); The Common- 
Pick. 479 (1837); The Commonwealth v. wealth v. Lang, 10 Gray, 11 (1857); The 
Squire, 1 Mete. 258 (1840); The Common- Commonwealth v. Burke, 14 Gray, 100 
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applying the statute of 1835 to the decision of these cases it clearly 
appears that the whole transaction isa single offence. In The 
Commonwealth v. Drum, above cited, the court say: ‘The Revised 
Statutes, it will be perceived, have essentially altered the law in 
this respect, and established a different rule from that upon 
which the case of The Commonwealth v. Roby,’ was decided.’’ 
And in Morey v. The Commonwealth, above cited, Gray, J., 
says: ‘*A conviction of an assault with intent to murder was 
held by this court to be no bar to an indictment for murder, be- 
fore our statutes permitted a conviction of such an assault upon 
an indictment for murder.? An examination of the Massachu- 
setts Digest of 1881,’ will show that in the opinion of the learned 
gentlemen who compiled that book, The Commonwealth v. 
Roby was decided upon the statute of 1805, and not upon com- 
mon-law principles. 

It appears from these citations that the Massachusetts court 
and bar have long considered the decision in The Common- 
wealth v. Roby to be due to the statute of 1805 alone, and the 
court of that State have never been called upon to consider the 
question without reference to a statute of the Commonwealth. 
In the case of The Commonwealth v. Evans,‘ the learned counsel 
for the defendant did not plead the previous conviction for 
assault and battery in bar of the indictment for manslaughter, 
the facts being the same as in The Commonwealth v. Roby, and 
consequently that question was not before the court. There 
may have been reasons why the eminent criminal lawyer who de- 
fended Evans did not choose to plead the former conviction, 
though he may have considered it a good plea in bar. That case 
should only have weight upon the matter in question in so far as 
the neglect to plead a former conviction may affect the case. 


(1859) ; The Commonwealth v. Squires, 97 
Mass. 59 (1867); The Commonwealth v. 
Bakeman, 105 Mass. 59 (1870); The Com- 
monwealth v. Walker, 108 Mass. 309 
(1871); Morey v. The Commonwealth, 
108 Mass. 485 (1871); The Common- 
wealth v. Dean, 109 Mass. 349 (1872); 
The Commonwealth v. McGrath, 115 
Mass, 150 (1874.) 


112 Pick. 496. 

2? The Commonwealth v. Roby, 12 
Pick. 496; Stat. 1805, ch. 88, sect. 2; 
Rev. Stats., ch. 137, sect. 11, and com- 
missioners’ note, Gen. Stats., ch. 172, 
sect. 16. 

3 p. 1138. 

#101 Mass. 25 (1869). 
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The remarks of Judge Wells, therefore, in The Commonwealth 
v. Evans, about the distinct nature of the offences were dicta, 
and as they are contrary to every decision upon that subject in 
Massachusetts since The Commonwealth v. Roby was decided the 
accuracy of his statement may well be questioned. We are not 
questioning the general statement that a felony is a different 
offence from a misdemeanor, or that an assault is a distinct 
offence from a murder or from manslaughter; but we do say, and 
this statement is sustained by all the Massachusetts decisions 
since The Commonwealth v. Roby, that the assault which is in- 
cluded in a murder is a part of the latter offence, and is not a 
distinct and separate offence. Acquittal of part of the offence 
charged, necessarily implies that the part left is a portion of the 
offence, and allowing the respondent to be convicted of an 
assault on an indictment for a felony, because of this statute, 
shows that the court considers the assault ‘* the residue of the 
offence,’’ in the words of the statute. 

Another important case upon this subject is The State v. Hat- 
tabough.’ Hattabough, the defendant, was indicted for assault 
and battery with intent to kill, and pleaded a former conviction 
of assault and battery, and a majority of the court were of 
opinion that the assault and battery were merged in the felony, 
and the former conviction, being the fault of the defendant by 
pleading guilty, was no bar to the second indictment, and the 
court cites with approval The People v. Saunders,? where to an 
indictment for rape the defendant pleaded a former conviction 
of assault and battery and alleged the identity of the offences 
and the court held the misdemeanor merged in the felony. The 
case of The State v. Hattabough is chiefly notable, however, for 
the vigorous dissenting opinion of Judge Biddle, whose incisive 
argument lays bare the weakness of the majority opinion with 
pitiless severity. Judge Biddle considers the jurisdiction of the 
court which first convicted the respondent and argues that the 
charge before the justice, being simply for an assault and _bat- 
tery, over which he had jurisdiction, and which he was com- 
petent to try, his judgment thereon was as effective as if it had 


1 66 Ind. 228. 2 4 Park. Cr. 196. 
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been in the Circuit Court upon indictment, and, he thinks, just 
‘as effective as if in the Circuit Court it had been coupled in the 
same indictment with the iutent to commit the murder, and a 
conviction had. He discards entirely the doctrine of merger, 
and says: ‘* If the rule laid down by the majority of the court in 
this case as the law of the land must prevail, I do not see why 
any person charged may not be convicted, upon separate indict- 
ments, if the evidence warrants it, first, for an assault and bat- 
tery; second, for an assault and battery with intent to commit 
a felony, and third for the felony, when, in fact, the offences are 
but the component parts of one offence, namely, the felony, and - 
thus be punished three times for the same offence. I do not 
think the State can apportion one crime into several offences of 
different grades, and punish the offender for each portion by 
piecemeal. The State must choose her ground, and when 
once chosen, and the offence prosecuted to final judgment, she 
cannot be allowed to change her ground, and turn the same state 
of facts into another grade of the same offence, the proof of 
which would sustain the former charge also. Such a doctrine 
would tend to a Draconian severity, unwarranted by the spirit of 
American institutions, and as I think, in violation of the Consti- 
tution of the State of Indiana.”’ 

One of the most recent cases upon this subject is The State v. 
Littlefield! This case was an indictment for manslaughter. 
The defendant pleaded in bar a former conviction of assault and 
battery. Upon demurrer by the county attorney the demurrer 
was sustained and the defendant was ordered to plead over, and 
he thereupon pleaded guilty. The case came before the Supreme 
Judicial Court, upon exception to the ruling sustaining the de- 
murrer. It appeared by the pleadings that the death of the 

_ person assaulted took place after the former conviction. 

In discussing the identity of the offences the court states the 
general rule that, ‘‘ if the first indictment were such as the 
prisoner might have been convicted upon by proof of the facts 
contained in the second indictment, an acquittal or conviction on 
the first indictment will be a bar to the second,’’ quoting Rex 
v. Vandercomb,? and The Commonwealth v. Roby,’ and say: 


70 Me. 452 (1880), 2 Leach C,C.708; 2East’sP.C.522, 12 Pick. 496. 
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** This general rule is, however, subject to this exception. When, 
after the first prosecution, a new fact supervenes, for which the , 
defendant is responsible, which changes the character of the 
offence, and together with the facts existing at the time, con- 
stitute a new and distinct crime, an acquittal or conviction of the 
first offence is not a bar to an indictment for the other distinct 
crime.’’ 1 

As we have already seen in the case of Nicholas the ‘ fact 
which supervened’’ showed that the original act was a felony, 
and therefore not within the act of pardon, which only applied 
to misdemeanors, consequently there was in that case no acquit- 
tal or forgiveness of the offence committed, that is of the felony. 
There was, therefore in that case, no.former conviction, acquit- 
tal, or pardon of the first offence of Nicholas, so this case is no 
authority for the exception stated by the Maine court. 

The Commonwealth v. Roby, as shown above, was chiefly 
founded on the statute of 1805, and the attempt to sustain its 
conclusion upon common-law principles has been unsuccessful in 
Massachusetts. Burns v. The People, was decided mainly upon 
the authority of The Commonwealth v. Roby, and the since re- 
jected doctrine of Chief Justice Shaw in that case, for there 
was no statute in New York like the Massachusetts statute 
of 1805. The Commonwealth v. Evans is not an authority on 
the point for which it is cited, for, as has been already stated, 
there was no plea of former conviction in that case. In The State 
v. Hattabough no new fact supervened, for the person assaulted 
by Hattabough did not die. 

Of the five authorities, therefore, cited by the Maine court as 
proving the exception, only the repudiated argument of Chief 
Justice Shaw, in The Commonwealth v. Roby sustains the doc- 
trine. 

If public policy requires the exception laid down by the Maine 
court, let it be regarded and declared, as it certainly is, a viola- 
tion of the principle of former jeopardy. If it were not a mat- 
ter of such importance it would be laughable to see a court very 


1 Case of Nicholas, Foster's Cr. L. monwealth v. Evans, 101 Mass. 25; The 
64; The Commonwealth v. Roby; Burns State v. Hattabough, 66 Ind. 223. 
v. The People, 1 Park. 183; The Com- 
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gravely state the principle of former jeopardy, call it a great 
and fundamental maxim, and then proceed, with unchanged 
countenance, to violate the principle in deciding the case before 
them. Nobody disputes the justice or the obligation of the rule 
of former jeopardy in the abstract, the difficulty is in deciding 
where it shall be applied. 

With equal gravity the Supreme Judicial Court of Maine also 
says the prisoner may protect himself from double jeopardy by 
pleading former conviction in bar of the offence of assault and 
battery, and not guilty of the manslaughter, and says that then, 
if acquitted of manslaughter (that is, if the death is not clearly 
traced to the assault), he will have the benefit of his plea in bar. 
This means that the defendant, having been convicted and pun- 
ished for the assault, cannot legally be punished again for the 
assault unless his assault, be proved to have caused death within 
ayear andaday. This last statement of the court shows, also, 
that assault and battery is considered by them as included in the 
manslaughter, and that the respondent might be convicted of 
that offence upon the indictment for manslaughter, unless pro- 
tected by his plea of former conviction. Assault and battery 
being a felony under their statutes, the court are unable to mis- 
lead themselves further by relying on the doctrine of merger, for 
nowhere does felony merge in felony.! 

The question under consideration arose in England, in 1867, in 
the case of the Queen v. Morris,’ where it was held that a con- 
viction by justices for an assault is no bar to an indictment for 
manslaughter if the party dies subsequently. Kelly, C. B., dis- 
senting. 

In his dissenting opinion Kelly, C. B., says: ‘* The assault, 
the unlawful act with which he was charged, is the same assault, 
and one and the same act as that which caused the death of 
Lymer, and of which he has been convicted under the present 
indictment. I think, therefore, that the case comes within the 
precise words of sect. 45 of the 24 and 25 Vict., chap. 100, 
which provides that in such a case ‘he shall be released from all 
further or other proceedings, civil or criminal, for the same 


' Hamilton v. The State, 36 Ind. 280. 2 1 Law Rep. C. C. 90. 
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cause.’ It is true that the offence is now charged in other lan- 
guage, and that, which before the magistrates was described as 
an assault, is now described as manslaughter; but it is one and 
the same act; and the cause of the prosecution before the magis- 
trates and the cause of this prosecution are one and the same 
cause. The case, therefore, comes within the letter as well as 
the spirit of the act of Parliament; and I think to sustain this 
conviction would be directly to violate the maxim or principle of 
law, * nemo debet bis vexari’ (here we might say ‘ puniri’), pro 
eddem causd.’’ Cases may, indeed, be suggested in which there 
might be a failure of justice, as where an assault has been 
treated lightly by a magistrate, and upon conviction a slight sen- 
tence passed, and yet from the subsequent death of the party 
assaulted, the offence amounted to murder. But such a case 
must be rare and exceptional; and I think we ought to presume 
that the magistrates will, in all cases under this or any other act 
of Parliament, do their duty. And as, where the charge is made 
at the instance of the party aggrieved, it may also be presumed 
that the whole of the evidence would be fully brought before the 
magistrates, and upon conviction, an adequate punishment in- 
flicted accordingly. I do not think that it was the intention of 
the Legislature, or consistent with natural justice, that the acci- 
dent of the subsequent death of the party should subject the 
accused to a repetition of the trial and punishment. Salvi’s 
case,! is clearly distinguishable. There the prisoner was indicted 
for the murder of one Robertson, and pleaded a plea of autrefois 
acquit, the acquittal having been upon an indictment for wound- 
ing with intent to kill. It was clear that this acquittal might 
have been pronounced upon the ground of the jury having nega- 
tived the intent to kill, and yet that the prisoner might be guilty 
of the murder, without an intent to kill the individual murdered ; 
as if he had shot at another man, but unintentionally killed 
Robertson. The plea, therefore, of autrefois acquit was in that 
case properly overruled. Here, however, the prisoner has been 
tried, convicted, and punished for the very same offence in all 
its parts, though under another name, as that for which he is 


1 10 Cox OC. C. 481, note. 2 See contra, The State v. Gilman, 69 Me. 153. 
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now indicted and again convicted; and it seems to me that to 
allow this conviction to stand is to punish a man twice for the 
very same cause, in violation of the before-mentioned maxim and 
of the express language of the act of Parliament. I think, 
therefore, that the conviction ought to be quashed.”’ 

Martin, B., in delivering one of the majority opinions, argued 
that ‘‘cause ’’in the forty-fifth section of the 24 and 25 Vict., chap. 
100, means ‘‘accusation”’ or ‘‘charge,’’ and that the charge before 
the magistrate was the assault, which is different from the charge 
contained in the indictment under discussion, and that the con- 
viction was, therefore, right. Byles, J., delivering a concurring 
opinion, said that ‘* the form and the intention of the common- 
law pleas of autrefois convict and autrefois acquit show that they 
apply only where there has been a former judicial decision on the 
same accusation in substance, and where the question in dispute 
has been already decided. There has, in the present case, been 
no judicial decision on the same accusation; and the whole ques- 
tion now in dispute could not have been decided, for, at the time 
of the hearing before the magistrates, whether the assault would 
amount to culpable homicide or not depended on the then future 
contingency whether it would cause death.’’ Judge Byles then 
goes on to argue that ‘‘ for the same cause’’ may mean ‘ for the 
same act,’’ or, perhaps, with greater propriety, ‘‘ for the same 
cause for the accusation,’’ and that the present cause is not, in 
one sense, at least, the same cause as the former, for it compre- 
hends the death of the party assaulted, and says that otherwise, 
‘‘a murderer, for example, by suffering or obtaining a previous 
conviction for an assault, might escape the dire punishment of his 
crime.’’ Keating, J., and Shee, J., concurred. 

Every murder in which this question can arise must include an 
assault, and that assault is an integral part of the murder. If, 
after punishment for the assault, the defendant is punished for 
the murder, the assault is twice punished. The prisoner cannot 
be indicted for the murder without alleging the assault. He can- 
not be proved guilty without evidence of the assault. He cannot 
be convicted without being convicted of the assault. He cannot 
be sentenced without being sentenced for the assault. 

There is no reason for making this case an exception to the 
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rule of former jeopardy when the death occurs after the first 
conviction. If the person assaulted is dangerously wounded, 
and the charge be for aggravated assault or assault with intent 
to kill, a considerable time will frequently intervene between the 


act and the trial in the proper court. That is, the time interven--* 


ing between the act and the regular session of the court having 
jurisdiction of such offences. If that time be not sufficiently 
long to determine whether the person assaulted will live or die, 
the trial can then be postponed to await the issue of the wound 
and the respondent admitted to bail in the meantime.! 

In The Commonwealth v. Trask, the grand jury gave informa- 
tion that Caleb Trask had been imprisoned for dangerously wound- 
ing one Byram Sampson, of which wound the said Byram was still 
languishing, and it was uncertain whether he would not die of the 
same wound, whereupon, the said Caleb, being set to the bar, 
upon motion of Morton, attorney-general, was remanded to prison, 
to be there detained until it should probably appear that the danger 
was over. In Dunlap v. Bartlett, upon habeas corpus, it was 
held that this offence was bailable, though the person assaulted 
may be in danger of death. 

The case of Guiteau is a striking example of this method of 
procedure. Detained in jail for more than three months before 
arraignment, awaiting the result of President Garfield’s wound 
and for a proper time to elapse after his death before commenc- 
ing proceedings against his murderer, he did not ask to be 
arraigned, for he knew he could not procure bail, and if he 
could he would not dare to trust his person in the streets of 
Washington. But suppose he had demanded an immediate trial 
upon an indictment for assault with intent to kill, does any one 
imagine that he would have been put upon trial until the result 
of his act was known? 

The right of the accused to a speedy trial is subordinate to the 
right of the prosecution to wait until the whole crime is com- 
pleted before proceeding to a trial of the cause. 

If the person assaulted is not apparently dangerously wounded 
and the prosecution is not managed by the person who committed 


! The Commonwealth v. Trask, 15 Mass. 277; Dunlap v. Bartlett, 10 Gray, 282. 
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the assault,— for a collusive or fraudulent conviction or acquit- 
tal is nowhere held a bar to further prosecution,— there is ne 
reason for holding that the subsequent death, liable as it is to 
occur from improper treatment of the attendant physicians or 
surgeons, or from some negligence of the person assaulted, 
makes the respondent guilty of criminal homicide. It is more 
than probable in all cases where the wound does not appear dan- 
gerous at first that the death was caused by some act of negli- 
gence of the person assaulted, from unskilful treatment by his 
physicians or from some organic disease which would have devel- 
oped at that time if no blow had been given; but if the blow 
contributed in any degree to the death, the defendant is held re- 
sponsible for all the unexpected and unlikely consequences of 
his act; consequences which might never have existed had it not 
been for the carelessness of the person assaulted. It is a griev- 
ous hardship for the respondent to be liable for these conse- 
quences not only on the first trial, but also to be punished twice 
for the same act, that is the same offence, for no alchemy of 
words can separate act and offence and make them different and 
distinct. If this be the law, our vaunted ‘*‘ humane common 
law’’ is open to a great reproach and should never again be 
called the ‘* essence of common sense and human wisdom.”’ 

To recapitulate then we have found — 

1. That a conviction or acquittal of the whole crime bars 
further prosecution for the whole or any part of the crime. 

2. That a conviction of an included offence on an indictment 
for the greater crime bars further prosecution for the whole or 
any part of the crime. 

3. That a conviction or acquittal of an included offence on an 
indictment for the included offence only is a bar to the further 
prosecution of the whole or any part of the crime. 

4. That the exception laid down by the Maine court to this 
last rule when the party assaulted dies after the first trial, though 
supported by the weight of authority is unsound in principle, 
has been strongly combated by able judges, and has not sufli- 
cient authority in its favor to require its recognition as an estab- 
lished rule in criminal cases. 


Cuar.es E. BatcHELDER. 
Portsmouth, N. H. 
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INDEX TO THE AMERICAN DECISIONS, AND THE EDITOR’sS NOTES THERETO, WITH A 
TABLE OF THE CasES RE-REPORTED. Vols. XXXI. to LXV. inclusive, 1837, 
1845. By A.C. FREEMAN, Author of a Treatise on the Laws of Judgments, 
etc. San Francisco: A. L. Bancroft & Co. 1883. . 

It seems to us that this book might be taken as a model of a good 
index to a series of judicial reports. The entries are concise and yet 
sufficiently full to point to the reader in each instance the subject of the 
proposition. ‘The cross-references are very full. It will be a valuable 
key to the last fifteen volumes of the American Reports. 


A Hanp-Book OF PARLIAMENTARY Practice. By Rurus Waptes, LL. D., 
Author of a Treatise on Proceedings inRem. Chicago: Callaghan & Co. 1883. 
This is a duodecimo, of less than three hundred pages, in which the 

learned author aims to develop the principles of Parliamentary pro- 

cedure, so that the new and difficult questions which constantly arise 
may be solved on principle, and without reference to a manual. At 
the end of each chapter there is an analysis, so-called, or more properly 

a catechism, which consists of questions and answers relating to the 

subject of the chapter. This, of course, is designed to aid instructors 

in examining students. We are not sufficiently acquainted with the 
subject of the work to express an opinion as to its value as compared 
with other works upon the subject. We may say, however, that Dr. 


Waples has acquired considerable reputation through his work on Pro-- 


ceedings in Rem, and a work written by him upon any subject ought to 
command the attention of the public. 


A TREATISE ON THE LAW OF MORTGAGES OF PERSONAL PROPERTY. By LEONARD 
A. Jones, Author of Treatises on Mortgages of Real Property, Railroad 
Securities, and Pledges, including Collateral Securities. Second edition. Re- 
vised and enlarged. Boston: Houghton, Mifflin & Co. 1883. 


The fact that a second edition of this work has been called for in the 
short space of two years after the publication of the first edition speaks 
exceedingly well for the work itself, and for the reputation of the author. 
All of Mr. Jones’ works have met with a high degree of favor at the 
hands of the profession. He is careful, laborious and discriminating. 
He brings down his researches to the latest cases. He takes pains to 
point out, in his copious foot notes, how the law upon important ques- 
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tions stands in various States, classifying the decisions in the different 
States in the alphabetical order of the States. This will be a useful 
companion to Mr. Jones’ larger and more important work on the law of 
Mortgages of Real Property. No practitioner who undertakes to main- 
tain a considerable library of books of reference can afford to be with- 
out it. 


Cuitry’s Equity INDEX; ALL THE REPORTED CASES DECIDED IN THE SEVERAL 
Courts OF Equity IN ENGLAND, THE Privy COUNCIL, AND THE HOUSE OF 
LORDS, WITH A SELECTION OF IRISH CASES, RELATING TO THE PRINCIPLES, 
PLEADING, AND PRACTICE OF EQUITY AND BANKRUPTCY, FROM THE EARLIEST 
Periop. Fourth Edition. Wholly revised, re-classified and brought down 
to the date of publication by WILLIAM FRANK JONEs, B.C. S., M. A., and 
Henry Epwakp Hirst, B. C. S., M. A., both of Lincoln’s Inn, Esqs., Barris- 
tersat Law. Vol. I., containing the titles of Abandonment to Bankruptcy. 
The title ‘“‘ Bankruptcy” is a complete Digest of all the Cases, including the 
Decisions at Common Law. Boston: Soule & Bugbee. London: Stephens & 
Sons, H. Sweet, W. Maxwell & Son, Law Publishers. 1883. Price $8 per 
vol. 

After such an extensive advertisement of this work upon its title page, 
it is scarcely necessary to add anything. By way of a general descrip- 
tion of it may be stated, however, that a period of thirty years has 
elapsed since the publication of the third edition of this work, and that 
the need for such a revision has long been very great. ‘This work appears 
to have been brought out through the joint efforts of several English 
and one American publishing house. It is, so far as we know, the only 
key to the vast mass of British case law decided by courts of equity 
and bankruptcy. It is a necessary companion to Jacobs’ Fisher’s 
Digest; and when one has upon his shelves these two works, together 
with the annual digests which supplement Jacobs’ edition of Fisher’s 
Digest, we do not know that anything more is needed to unlock the 
vast treasure-house of English case law. Almost the entire volume be- 
fore us is devoted to the title ‘‘ Bankruptcy ’’ — a subject which rests 
largely, if not wholly, in various statutory enactments, and which, 
therefore, presents little matter of value to American courts and prac- 
tioners. At the present time, a new bankrupt act is about to come into 
force in England from which many features of the act of 1869 are 
eliminated. 


Reports OF CasEsS DECIDED IN THE CIRCUIT AND DIstTRICT COURTS OF THE 
UNITED STATES FOR THE NINTH CrrcuIT. Reported by S. L. B. Sawyer, 
Counsellor at Law. Vol. VIII. San Francisco: A. L. Bancroft & Co. 1883. 
The distinctive case reported in this volume is the Railroad Tax 

Case, County of San Mateo v. Southern Pacific Railroad Company, ia 

which the court held that the fourteenth amendment of the federal 

constitution extends to corporations, and that it guarantees to corpor- 
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ations the right to have their property assessed for taxation upon 
a uniform basis of equity with that of natural persons. It is under- 
stood that the case is pending in the Supreme Court of the United 
States on writ of error. The people of California ought to be thankful 
that in some of the cases, in which the federal Circuit Court, sitting in that 
State, has declared their constitution void, they are allowed to prose- 
cute a writ of error to the Supreme Court of the United States. In 
previous cases that court has declared invalid the Chinese ordinance of 
their constitution in proceedings by habeas corpus, and the State is not 
allowed to prosecute a writ of error; so that under this system, the 
police regulations of the States lie at the feet of the federal circuit 
judges, who, by the use of the writ of habeas corpus, have unlocked the 
penitentiaries of the States and discharged therefrom prisoners held in 
execution under the judgments of the superior courts of the States; 
and the federal jurisprudence is in such a condition that the judgment 
of a federal circuit judge in such a case is final. In Vermont a man 
cannot be prosecuted in the State court under the State laws for coun- 
terfeiting the national currency, because Mr. District Judge Wheeler 
holds that the State courts have no jurisdiction and discharges from the 
penitentiary prisoners so convicted and in execution. We have had 
too much of this thing. Our complaint is not against what these 
learned judges have decided ; it is against the system which makes their 
decision final. If the judgments of the State courts in criminal cases 
are to be subjected to federal supervision, the public interest requires 
that this supervision should be by the Supreme Court of the United 
States. 


ESSENTIALS OF THE Law. Vol. II. Comprising the essential parts of Ste- 
phen on Pleading, Smith on Contracts, and Adam’s Equity, for the use 
of students at law. By PROFESSOR MARSHALL D.EWELL. Boston: Soule & 
Bugbee. 1883. 

This is the second volume of a series, in which this well-known author 
has essayed to give students of the law, in a compact form, all there is 
in the common law essential for them to know, by condensing standard 
works upon the leading legal topics. 

Prof. Ewell’s reputation as a law-writer gave promise of thorough- 
ness in the execution of the work, which was well sustained upon a care- 
ful perusal of this little volume ; and to one whom an active practice of 
the law has somewhat led away from its contemplation as a compact 
system, such perusal has been quite refreshing. 

We dissent, however, from the learned author in his opinion that these 
books will become generally useful to students of the law, in taking the 
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place of the original text-books from which they have been prepared, 
and for the reasons : — 

1. While it is probably true that the author has eliminated from the 
old text-books much that was of mere historical value, without being at 
the same time necessary for the average lawyer to know, yet we cannot 
but think that the matters thus eradicated served as a sort of useful 
‘‘ dressing”’ to render the not over-interesting study of abstract principles 
somewhat more palatable, besides being a material aid to the memory of 
the student in enabling him to more firmly fix an established principle 
by tracing their historical growth. 

2. Painful personal experience has taught us that the use of micro- 
scopic type, such as was erstwhile popular in hiding the ‘‘ conditions 
precedent ’’ in insurange policies, cannot be too strongly condemned in 
a law book which is expected to be studied. If those portions of the 
book before us thus ‘‘ concealed’’ were of indifferent value, they had 
better been omitted entirely; if not, then we protest that, in view of 
the cheapness of paper and material generally, the infliction of this 
type upon the already heavily taxed student is a positive wrong. 

Aside from the last criticism the mechanical portion of the work has 
also been performed with evident faithfulness, and credit is due there- 
for to the genial publishers, Messrs. Soule & Bugbee. U. 

A SELECTION OF LEADING CASES IN. THE COMMON LAW, WITH NOTES. Second 


Edition. By W. Surrey, B.C. L., M. A., Barrister at Law of the Inner 


Temple; Author of a Sketch of the Criminal Law, etc., etc. Boston: Soule 
& Bugbee. 1883. 


This work, designed for law students, is one that the practising lawyer 
may fairly welcome. Its plan is admirable and well carried out. It is 
a departure from the ordinary run of law books and has a sparkling ex- 
pressiveness not to be expected in a selection of leading cases. We are 
presented with a chatty description’ of a number of the most important 
leading cases in the common law. The style is colloquial, but the lan- 
guage is so terse that the readeris not only delighted with the semi- 
humorous statement of the cases, but with the clear and vivid view of 
the real facts decided. This humorous mode of statement and the 
rigidly clear presentation of points form a combination rarely, if ever, , 
found in a law book, and in its marked clearness and brevity of diction 
it forms a marked contrast to the cumbrous style too frequently to be 
found in the learned decisions of judges, and in law dissertations gener- 
ally. To give a notion of the style of this book, we take at randoma ~ 
case where the Statute of Frauds was pleaded, which case is thus pre- 
sented : — 

Peter v. Compton, [Skin. 353, (1690)]. ‘* Peter, my boy,’’ said 

VOL. XVII 50 
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Compton, festively, *‘ what do you say to this? If you will give mea 
guinea now, I will give you one thousand guineas on your wedding day.” 
** Agreed,’’ cried Peter, and paid down the guinea, which Compton 
pocketed, thinking it good business. Two years afterward Peter mar- 
ried, and claimed the one thousand guineas. Compton declined to pay, 
because, he said, the fourth section of the Statute of Frauds, provided 
that an agreement that is not to be performed within the space of one 
year from the making thereof must be in writing. It was held, however, 
that the statute only applies to agreements which are in their terms inca- 
pable of performance within the year, whereas Peter might have got mar- 
ried the very next day. 

So under the head of ‘‘ Proper Vice,’”’ the author reports Blower v. 
Great Western Railway Co. [L. R. 7 C. P. 655, (1872)], as follows: — 

‘** Mr. Blower had a bullock which he wanted to send by railway from 
a small station near Monmouth to Northampton. The beast was duly 
loaded to Mr. Blower’s satisfaction in one of the Great Western Rail- 
way Company’s trucks, and might have been as much expected as hoped 
to reach its destination all right. But however much the arrangements 
were to the satisfaction of Mr. Blower, they do not seem to have met the 
approval of the bullock, which in the course of the journey, by the exer- 
cise of unsuspected agility, succeeded in escaping and getting killed on 
the line. Admittingthat the company had not been at all negligent in the 
carrying of the animal, were they not liable as common carriers? No; 
for the disaster was due to the ‘ inherent vice’ of the subject of bail- 
ment.”’ 

To each of the cases reported is appended a luminous explanation, 
accompanied by a citation of English and American authorities bearing 
on the subject under discussion. The notes thus appended are charac- 
terized by succinctness, and they grasp with singular clearness the various 
modifications that subsequent adjudications have made on the cases re- 
ported. Altogether the work deserves the highest commendation, and 
we heartily recommend it not only to the student but to the practising 
lawyer. W. R. W. 


REPORTS OF THE DECISIONS OF THE APPELLATE COURTS OF THE STATE OF ILLI- 
nois. By JAMES B. BRADWELL. Vol. XII. Containing all the remaining 
opinions of the First District up to, and including a portion of those filed on 
the twenty-fourth day of April, 1883, and all the remaining opinions of the 
Second, Third, and Fourth Districts, up to the twenty-sixth day of June, 1883. 
This volume, concisely presenting one hundred and thirty-two cases, 

is of unusual worth to the public and profession at large by the general 

interest in the questions decided, while the clearness, accuracy, and 
brevity of the head-notes add still more to the value of the report. 
Among the cases of interest the following may be mentioned: In 
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Chicago, Burlington and Quincy Railroad Company v. Dougherty,! it 
is held that an ordinance to have the effect of raising the statutory pre- 
sumption that an injury results from the negligence of the company in 
running its trains at a rate prohibited by an ordinance, must conform to 
the provistons of the statute. And, as the statute declares that no such 
ordinance shall limit the rate of speed of passenger trains to less than 
ten miles per hour, an ordinance limiting the rate or speed to five miles 
per hour cannot be competent evidence in this suit. McClintic v. Lay- 
man 2 decides that where a party permits a debt to run, making no effort 
to collect it until the Statute of Limitations can be pleaded in bar of the 
action, he is in no condition to call upon a court to aid him upon slight 
proof. The evidence must be clear and satisfactory to overcome the 
bar.of the statute. Keep et al. v. Griggs* holds that the general rule 
in the absence of a statute is that a husband or wife is not a competent 
witness for or against the other in a suit to which the other is a party. 
And where the husband or wife is not a party to the record, but yet has 
an interest directly involved in the suit, and, therefore, is incompetent 
to testify, the other is also incompetent. In Chicago, Burlington and 
Quincy Railroad Company v. Olson,‘ it is held that when there is no ex- 
cuse or justification for the act, it is negligence for a person to walk 
upon the track of a railroad, whether laid in the city or upon the open 
field, and he who deliberately does so will be presumed to assume the 
risk of the perils he may encounter. Chicago and Northwestern Rail- 
road Company v. Church ® held that no common-law obligation attaches 
to carry safely beyond its own line until there is a contract to carry be- 
yond its line. The mere reception by the carrier of goods marked for 
transportation to a place beyond its line, may be prima facia evidence 
of such a contract, but the insertion in the bill of lading of a limitation 
of the contract of carriage to its own line, brought to the notice of, and 
accepted by, the shipper, will rebut such evidence. In Gibbs wv. 
Meserve® it is held that when a party to whom lands have been con- 
veyed by a deed absolute in form, but in fact as security for money 
loaned, sells the property, in the absence of actual fraud he is charge- 
able only with the value of the lands at the time of selling. And the 
court also holds, in conformity with a former decision of the Supreme 
Court, that in cases involving the examination of complicated accounts 
there should be a reference to a master to state the account, and, unless 
such reference is had, the decree will be reversed without looking into 
the merits. ; J. L. H. 
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Tue JvUpictaL INTERPRETATION OF COMMON WoRDs AND Purases, By 
IRVING Browne, Editor of the Albany Law Journal, etc. San Francisco: 


Sumner, Whitney & Co. 

This work is gracefully dedicated to Hon. Charles J. Folger. There 
are two other works upon the subject of this, that by Mr. Lawson on 
Words and Phrases, which, while being very comprehensive, limits itself 
to the citation of cases in which particular words or phrases have been 
construed. Then there is another work, published by Frederick D. 
Linn & Co., of Jersey City, of the merits of which the writer cannot 
speak. This work seems to be different from either of the others, in 
respect of the fact that the learned author does not aim to cite the reader 
to all the cases in which particular words or phrases have received in- 
terpretation; he rather aims to show the interpretation which the 
courts have put upon ordinary words and phrases, such as ** agricul- 
tural products,’’ ‘‘animal,’’ ascertain,’’ ‘* auctioneer,’’ horse,’’ 
‘* laborer,’’ ‘* pants,’’ ‘* passenger,’’ ‘‘ trade,’’ ** wager,’’ and the like. 
Mr. Browne does not merely refer to cases in which these common words 
and phrases have received interpretatiou, but he states at length what 
the interpretation has been. 

If we had space we should like to make a compilation of the curious 
things which may be found in this little book; that one dead is not 
** absent; ’’ ! that mixing water with milk is not necessarily ‘‘ adulterat- 
ing’’ the milk —a thing which most milkmen will be glad to know; ® 
that butcher’s meat is not an ‘‘ agricultural product ;’’ * whether a dead 
hog is an animal; ’’ 4 that ‘‘ another ’’ means the same,* and that it 
does not mean the same ; ° that dogs-are not *‘ beasts; ’’ 7 whether light- 
ning is ‘‘ fire,’ * the learned author on this point referring to a case 
where the court appealed to two great English poets. Thus Milton 
speaks of — 


* * * The slant lightning, whose thwart flame driven down 
Kindles the gummy bark of fir or pine.” 


And so Byron: — 


‘* From peak to peak the rattling crags among 
Leaps the live thunder.”’ 
And again: — 
© “Ag a tree 
On fire by lightning, with ethereal flame 
Kindled he was and blasted. 


We are also informed that a journeyman butcher may be described as 
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a ‘gentleman ;’’ ! that ‘‘ greenbacks’”’ is slang.2 We have often heard 
it called ** swag,’’ but never heard it called ‘‘ slang’’ before. That the 
‘hair’? of animals does not include bristles; ’’ that a jackass ”’ 
may be a ‘‘ horse,’’ 4 but that a ‘‘ black horse ’’ is not a ‘‘ grey mare ; ’’ > 
that ‘‘ pigs’’ are ‘* cattle,’’ and so are ‘‘ oxen’’ and ‘‘ sheep,’’ and that 
‘‘asses’* are both ‘‘ cattle’’ and ‘‘ horses; ’’® that hardening of the 
brain is not insanity,’ a thing which hard-headed old fellows will be 
glad to know ; ® that a man who is drunk on opium or laughing gas is not 
‘« intoxicated ; ’’ 9 that kneeling consists in bending the knees in worship 
without resting upon them.!® A clergyman, who was tried before an 
ecclesiastical court for the heinous offence of kneeling before the ele- 
ments in the communion had tried to evade the admonition by simply 
bending one knee, occasionally touching the ground with it. He argued 
his case in person, and tried to convince the court that kneeling consists 
in getting clear down on one’s knees and resting the weight of the body 


upon them. In justification of his contention he appealed to Shakes- 
peare thus: — 


‘«When thou dost ask my blessing, I'll kneel down, 
And ask of thee forgiveness.’’-— King Lear. 


And also the following : — 


‘Ere I was risen from the place that showed, 
: My duty, kneeling,’’ etc. — Ibid. 

The court was of a different opinion, holding that to kneel is simply 
to bend the knee in worship. Mr. Browne, in his learned way, added 
several Scriptural quotations which would have helped the defendant in 
his argument ; but these have been overlooked by Webster and Worces- 
ter, who give as the first definition of kneel, ‘‘ to bend the knee.’’ In 
support of these learned lexicographers Shakespeare might be again 
appealed to, thus : — 


“To crook the pregnant hinges of the knee 

That thrift may follow fawning.”’ 

Or the familiar nursery rhyme : — 
‘« Lift the heart and bow the knee, ” 

The word bow meaning the same as bend or crook. 


It is obvious that the word kneel is susceptible of both meanings; it 
may refer to the act of bending the knees, as in submission or devotion, 
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or to the act of kneeling down, that is, resting the entire weight upon 
the knees, and the court probably convicted the reverend ritualist be- 
cause he had endeavored by a trick to evade the real meaning of the 
discipline. 

We cannot tear ourselves away from this interesting book, especially 
the moral and religious department of it, without adding that fighting 
cocks are not * gaming apparatus;’’! that a ‘‘ dog race’’ is not a 
**game of chance.’’® 


1p, 149. 144. 
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Jones, B. C. S., M. A., and Henry Edward Hirst, B. C. 8., M. A., both of Lin- 
coln’s Inn, Esqs., Barristers at Law. Vol. I., containing the titles of Abandon- 
ment to Bankruptcy. The title ‘‘ Bankruptcy” is a complete Digest of all the 
Cases, including the Decisions at Common Law. Boston: Soule & Bugbee, 
London: Stephens & Sons, H. Sweet, W. Maxwell & Son, Law Publishers. 1883, 
Price $8 per vol. 


NOTES. 


Tue English Court of Criminal Appeals Bill, which, it will be remembered, 
was one of the favorite measures of the government, has been dropped, because, 
if pushed, it was certain to be thrown out or mutilated in the House of Lords. 


THE Gazzetta Dei Tribunali (Trieste, Italy), for August 4, contains an inter- 
esting article by Dr. Martinolich on the jury system in America. The learned 
writer refers in high terms to the paper of Judge Deady upon this subject in the 
former number of this REVIEw. 


Tue Albany Law Journal has kindly drawn our attention to the fact that the 
American Reports are not edited by Robley D. Cook, Esq., as by some curious 
inadvertence we stated in a note in our previous issue. They are edited by 
Irving Browne, Esq., the learned editor of that periodical. 


THE Alabama Law Journal, in reviewing the two volumes of Mr. Lawson’s 
“Leading Cases Simplified,’? says: ‘‘We have never met a law book so full of 
pith, and which, at the same time, reads so much like a novel. They are emi- 
nently practical, and have a tendency to impress indelibly upon the mind of a 
student what he reads.” 


Tue Legal Advertiser (Chicago), for September 11, prints a series of standard 
instructions gotten up by one of the judges of the Superior Court of Cook 
County, Illinois, upon the questions of comparative and contributory negligence 
and slight and gross negligence, which generally arise in actions for damages for 
negligence in that State. Each paragraph has appended to it a citation of the 
decisions of the Supreme Court of Illinois and of the Appellate Courts of the 
same State by which it is supported. 


Tue Supreme Judicial Court of Massachusetts, has lately decided in the case 
of Ex parte Kennedy, on habeas corpus, an abstract of which is given in the Mase 
sachusetts Law Reporter for August 30, that a convict who is pardoned ona 
condition subsequent, if such condition is not observed by him, may be rear- 
rested and imprisoned by order of the Governor and Council, in execution of his 
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original sentence, and without any other judicial ascertainment of the fact that 
the condition of his pardon has been violated. We believe there are other 
decisions to the same effect. 


THE Supreme Court of Indiana have lately decided, in the case of the Indiana 
Insurance Co. v. Brehn, that the conversion of an ordinary sleeping apartment 
into a house of assignation and prostitution is a material change in the char- 
acter of the occupation of the property, within the meaning of a policy, one of 
the conditions of which is to notify the insurance company of any change in the 
nature or character of the occupation of the property insured. The decisiou 
will have the wholesome effect of putting an additional restraint upon a species 
of prostitution which is very prevalent in large cities. 


Tue editors are still keeping up the talk about judicial prolixity. Several of 
them have been advising judges how to write their opinions; and one of them, 
the editor of the New York Daily Register, has recently had the good sense to 
turn the current of advice against the bar, and admonish them against the prac- 
tice of long-windedness in briefs. We recollect a recent chancery case where 
one of the alleged briefs contained over five hundred printed pages. Long 
opinions have been justly said to be an attack upon the lives of the profession; 
long briefs are an attack upon the lives of the judges. 


MicuHiGaN is still groping along in the age of Queen Anne. It was lately held 
by the Supreme Court of that State in the case of Brazee v. Bryant (16 Reporter, 
146), that a sale made and completed on Sunday is absolutely void, and each 
party may recover what he has paid or delivered under the contract. If the sale 
is absolutely void, we should think the court would not aid either party in 
recovering what they had lost by their unlawful contract, but that it would leave 
them in the predicament in which they had placed themselves. But is it not 
time that American courts were having done with this nonsense? In Europe 
they are just as good Christians as we are; and yet shops are kept open and 
business is transacted during a portion of each Sunday. 


Tue Denver Law Journal has the following relative to the divorce market in 
Colorado: ‘‘ An Indianapolis newspaper thus summed up the divorce market in 
that locality: ‘ Brisk competition among our local lawyers has brought down 
the prices of divorces. We quote: Common separation, $15; small alimony, 
$25; large alimony, $50 to $100, according to circumstances. Business good 
and increasing.’ Denver market in divorce better than that of Indian- 
apolis. We quote: Common separation $25 to $50; terms, $5 cash, if no more 
can be obtained, and risk of getting balance before suit ended taken. If parties 
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engaged to be married and anxious for divorce, half of fee in advance, at least. 
The latter class increasing, prospective husband or wife paying fees. Three 
courts constantly at work grinding out decrees, under the influence of ‘no 
publicity’ advertisements in dailies. Divorce lawyers getting rich. Legality of 
divorce of no consequence; divorces obtained with lightning rapidity. Parties 


seeking divorce flocking to Colorado on tourist tickets. Non-resident divorces 
crowding local cases from the dockets.” 


Tue case of Woodart v. Butterfield (6 Montreal Leg. News, 228) is a curious 
contribution to the law relating to malicious arrest. The plaintiff inveigled the 
defendant across the line from Canada into Vermont, in order that he might 
cause him to be arrested in Vermont for an alleged debt, which it appears did 
not exist. The court held that the defendant was liable in an action for false 
imprisonment. Among other things, Brooks, J., is reported to have said: ‘‘ Con- 
siderable evidence has been given in this case by the legal gentlemen from Ver- 
mont, as to the law there in regard to the arrest of foreign debtors who may be 
found in the State; and some attempt has been made to show that in Vermont it 
is considered less detrimental to arrest the body than it is to attach the property. 
This idea cannot, however, be allowed to prevail here. Whatever may be the law 
of Vermont as to the right of arrest, it is the duty of the courts here to protect 
the citizens of this country in a case so outrageous as the present one; and one 
of the lawyers who was examined on behalf of the defendant has admitted that, 
even under the law of Vermont, an action of damages would lie, if the arrest 
showed that artifice had been used to entice the party across the line in order to 
have him arrested.”’ The plaintiff recovered $250 damages. 


Tue Supreme Court of Minnesota has just added its authority to that of 
several other courts in favor of the rule that where goods are transported by 
several successive carriers, and it appears that they were in good condition 
when “elivered to the first carrier, the jury may presume, in the absence of 
evidence to the contrary, that the goods reached the last carrier in the same con- 
dition as when first delivered. Lee v. St. Paul, etc., R. Co., 16 Reporter, 147. 
The court cited Schriver v. R. Co. (24 Minn. 506); Laughlin v. R. Co.(28 Wis. 204) ; 
Smith v. R. Co. (43 Barb. 225); Brintnal v. R. Co. (32 Vt. 665); Dixon v. R. Co. 

74.N.C.538). The same rule applies in the case of a passenger’s trunk, or 
other package which is checked through, the passenger having purchased of 
one connecting carrier a continuous coupon ticket taking him over several lines. 
Linv. Terre Haute, etc., R.Co.,10 Mo. App.125. The reason is founded in public 
policy, or perhaps more strictly speaking in the necessity of the case; since the 
shipper, having parted with his goods to the first carrier and the passenger having 
delivered to the first carrier his baggage, cannot, in the nature of things, go 
back over the line and ascertain in the hands of which carrier the damage was 
done or the theft committed. It is a just rule which charges the last carrier 
with liability, unless he can exonerate himself by showing that when the goods 


came into his hands they had already received the damage for which the action is 
brought. 
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E. T. MERRICK, Esq., has an article in a late number of the Popular Science 
Monthly, in which he takes the ground that the constitution of the United 
States ought to be so amended as to put the subject of the marriage relation 
under the control of Congress, so as to enable that body to establish a uniform 
law of marriage throughout the country. There seems to be no greater demand 
for the unification of the law in this respect than in many others which could be 
named. Real estate, for instance, has become to so great an extent a mere 
article of commerce, that a uniform national law regulating the transfer of 
real property would be highly desirable, if any jurisdiction existed in the fed- 
eral government to pass it. But it seems idle to talk about amending the con- 
stitution so as to enlarge the power of Congress in any useful direction while 
so many sources of federal power remain unexhausted. The uniform regula- 
tion, of railway carriers, by the general government, has been a crying demand 
for years, and the power of Congress to deal with this question, at least so far 
as relates to great trunk lines which traverse different States, is unquestiona- 
ble. A uniform code of procedure, enacted by Congress for the federal courts, 
would be gradually taken up and adopted by the States for the State courts, 
The benefit of such a measure to the administration of justice would be incal- 
culable, Other untouched subjects of national legislation might also be 
referred to. But so long as our policy of lifting ourselves up in the family of 
nations by pulling at the straps of our boots, that is, by levying discriminating 
duties for the protection of particular industries, obtains, just so long will Con- 
gress be infested and corrupted by a swarm of vultures, whose persistent 


clamoring will prevent any extensive and well matured legislation in the unex- 
hausted fields of federal jurisdiction. 


THE insurance companies are rejoicing over a late decision of the Supreme 
Court of Minnesota in the case of Nerskin v. Northwestern Endowment and 


Legacy Association. This was a benevolent association, and the plaintiff wasa 


member of it, and held a certificate of membership therein, which contained the 
following clause: ‘‘ Peter Nerskin, having complied with the conditions of mem- 
bership, is entitled to the benefit of the said association (subject to the condi- 
tions hereinafter named) in the sum of one dollar for each contributing member, 
not exceeding the sum of two thousand dollars.”” The association contended 
that it was not to pay absolutely, but that the contract merely required it to 
make the assessment of one dollar upon each member, and, when collected, to 
pay the proceeds to the party entitled to it. But the court did not take this view. 
It held that the certificate was an absolute undertaking to pay a sum of money, 
the amount of which was to be determined by the number of contributing mem- 
bers. The effect of the decision seems to be to throw upon the shoulders of 
those members who are willing to pay, the burthen of making up the deficits 
caused by the failure of others to pay. We believe thatif this decision is correctly 
reported it is a misconception of the understanding of the members of these 
companies in contracts of this kind. The scheme of benefits of these compa- 
nies is substantially the same; the amount which the beneficiary receives 
depends upon the voluntary contributions of the members; no member is obliged 
to contribute beyond a certain sum; and the beneficiary gets only the 
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amount realized from this assessment and the voluntary payments thereunder. 
Any other interpretation of such a contract makes a different contract for the 
members of such societies from that which they have seen fit to make for them- 
selves; and if it is not a very good and safe contract of insurance, why, it is 
noue of the business of the insurance companies. 


Ture most singular sentence that ever came to our knowledge was lately 
imposed by Judge Krekel, of the United States District Court in Missouri. The 
St. Louis Republican gives the particulars. William Hannah was arraigned in 
that court on the charge of selling liquor to Indians. He pleaded guilty, and 
gave as an excuse his ignorance of the law, and stated he could neither read nor 
write. He was a young fellow, and the judge, not desiring to be too severe on 
an ignorant man, whose first offence was perhaps an accidental violation of a 
United States law, gave him some good advice, and proposed to him that he 
should learn to write; and, in order to insure success, sentenced him to the Cole 
County jail until he should be able to write a letter. Hannah expressed a doubt 
as to his being able to learn the art of writing; but the judge assured him it could 
be done, if he applied himself, within a reasonable time, and in order to help him 
he would assign him a teacher. This teacher was one Martin, who, having been 
convicted of cutting timber off Government lands, was awaiting sentence. The 
judge calling up Martin sentenced him to the Cole County jail for a term to 
expire when he should have taught the man Hannah to write. Martin willingly 
consented and the two men went to jail. The success of this experiment in com- 
pulsory education was evinced by the appearance before the clerk of the court of 
Hannah, who presented a specimen of very fair penmanship as a result of a little 
over three weeks’ application. Asa further test the clerk requested him to write 
aletter. This test was rather too much for Hannah, who lacked readiness in 
composition and was at a loss, he explained, for ideas. The clerk then dictated 
aletter to him, which he wrote very well, and, having complied with the order 
of the court by learning to write, was discharged. Martin was also discharged, 
having completed his part of the undertaking in teaching his fellow-prisoner to 
write. We commend this instance to Mr. Gaskell, the ** Compendium” adver- 
tiser in the Century magazine. — Albany Law Journal. 


Tue Ohio Law Journal has the following concerning what it calls ‘‘ The Twins 
Problem: ’’ ‘“‘ A Kentucky gentleman, on his death-bed, made a will, in which he 
bequeathed to his wife, who was enciente, in case she should be delivered of a 
daughter, one half of his estate, the other half to be given to such daughter; 
but in case the expected heir was a son, one-third was to go to the wife and 
two-thirds to such son. Shortly after the testator’s death the wife gave birth to 
twins —a boyand a girl. The question now puzzling the lawyers is: How shall 
the estate be divided? The wife claims one-half the estate because she had a 
daughter; the daughter’s guardian claims one-half the estate under the will, 
and the guardian of the son vows he will not accept less than two-thirds of the 
estate. The matter is now pending in the Hickman Circuit Court. While the 
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judge is trying to solve this question the lay members of the profession are try. 
ing their ‘’prentice han’.’ One attorney in New York City thinks it is a case of 
‘lapse;’ that the ‘testator’ died intestate, and that the law must make his 
will. Another writing from Frankfort, Ky., says: ‘My solution of the ques. 
tion is, to construe the willas devising to the mother five-twelfths of the estate, 
to the daughter three-twelfths and to the son four-twelfths; that is, one moiety 
to the mother and daughter in the proportion of one-half each; and the other 
moiety to the mother and son in the proportion of one-third to the mother and 
two-thirds to the son.’ And a Hoboken attorney comes to the same conclusion, 
He says that he ‘simply bequeathed his estate twice. If he left a daughter 
he gave half to the widow and half to the daughter. If he left a son he gave 
one-third to the widow and two-thirds to the son. So each legacy abated fifty 
per cent. The widow took five-twelfths, the daughter one-fourth and the son 
one-third.’ The harvest has come and gone, but the ‘heated term’ is not 
nearly exhausted yet, and there will be abundant opportunity for the athletic 


members of the profession to wrestle this ‘customer’ ere the season arrives 
for settling down to hard work.”’ 


THE statement made in the last number of the REvrew touching the mmnner 
in which various appellate courts conduct their consultations and do the work of 
preparing their opinions, appears to have attracted considerable attention. A 
trustworthy correspondent adds to our list the following statement touching the 
method pursued by the Supreme Court of Iowa: “In the Supreme Court of 
Iowa, all cases are submitted ‘in print,’ 7.e., ten printed copies of each abstract 
and argument are filed with the clerk, oral arguments in addition thereto being 
optional with counsel, and, by the way, rarely indulged in. Cases are assigned 
for writing the opinion by rotation immediately upon their being submitted. 
No consultation is held by the judges upon any case at the term at which it is 
submitted. Each judge carries to his home complete printed copies of each of 
the cases filed with the clerk during the term. These he reads during vacation, 
and writes a brief synopsis of his views of each case, which he forwards to the 
judge to whom the case was assigned. After having thus finished the cases 
assigned to his associates, he commences upon those assigned to himself, upon 
which he has in the meantime received a synopsis of the views of each of the 
other judges. From these and his own, he prepares an opinion, which is sub- 
mitted to the full bench at the next term. If then approved by all, it becomes 
the opinion of the court. If a minority disapprove, it becomes the majority 
opinion, and one of the minority prepares a dissenting opinion. If a majority 
disapprove, one of their number is selected to prepare the opinion of the court, 
and the opinion of the judge to whom the case was originally assigned becomes 
the dissenting opinion. Minor differences are, of course, reconciled when pos- 
sible. By this means the State gets the benefit of the individual opinion of 
each of the five judges, arrived at upon a careful reading of the case, separate 
and apart from his associates. As six terms of court are held each year, the 
delay caused by the invariable continuance of the case is more fancied than 
real. Difficult cases, where unanimity is at all probable, or unusually desira- 
ble, are sometimes held by the court over several terms.”’ 
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THERE have been in the history of our national legislation but two or three 
instances of well matured and extensive legislative acts. Among these must be 
mentioned, and perhaps first and highest of all, the Ordinance for the Govern- 
ment of the North-Western Territory, which antedates the constitution itself, 
The next in importance is perhaps, the Judiciary Act of 1789. We have also had 
three successive bankruptcy laws, which have been in their turn repealed, the 
last and most lasting of which was that of 1867. Possibly the most impor- 
tant instance of recent national legislation was the adoption of the Revised 
Statutes of the United States. In that volume, for the first time, all the acts of 
Congress of general application and concern were collected, arranged and codi- 
fied. The legal profession in this country will never know through what a per- 
sistent struggle the enacting of that body of laws was brought about. They 
will never know how much they owe for the existence of the book called the 
Revised Statutes of the United States to Luke P. Poland, of Vermont, who was 
first to propose the measure in the Senate, and who afterwards for years had 
charge of the subject as chairman of a special committee of the House to which the 
subject had been committed. His iabors in comparing, revising, and correcting 
that great work reach the hands of the profession without any assumption 
or acknowledgment of credit to him; but, having reference to his connection 
with it, it may be said that he has written his name upon the statute books 
ofthe country as no other man of recent times has. It is a singular fact 
that that great piece of legislation was enacted by the Senate without a single 
line of it being read in that body. 


Tue Alabama State Bar Association had a very successful meeting on the lst 
and 2d of August, at Blount Springs, in that State. The annual address of the 
President, M. L. Hanse!, Esq.; of Carrolton, was highly spoken of. Stevens 
Croom, Esq., of Mobile, read a suggestive paper on the ‘ Lien of Judgments.” 
It is published in the September number of the Alabama Law Journal. The Hon. 
Hilary A. Herbert, a member of Congress from Alabama, read a thoughtful 
paper on ‘The Supreme Court of the United States as a Factor in the Federal 
Politics.’ Hon. George Hoadly, of Ohio, who was the invited guest of the 
Association, delivered an address on “ The true Limits of Municipal Law ina 
Democracy.” He took the position that the Legislatures of the States are not 
vested with absolute power to pass laws upon all subjects not prohibite1 by the 
State constitution; that there are in every government implied reservations of 
power which the people must be understood to have reserved from their Legisla- 
tures—rights which they have never surrendered to the caprice of Legislation. 
The same doctrines are forctbly stated by Mr. Justice Miller in the case of the 
Topeka Bridge Co. (18 Wall.). It means simply this, and itis a fact, or a truth 
coming more and more into recognition that the American people are governed by 
unwritten as well as by written constitutions. The officers of the Alabama Bar 
Association for the ensuing year are as follows: President H. C. Semple, Esq., 
of Montgomery; Vice-Presidents, N. H. R. Dawson, Esq., of Selma; John M. 
McKleroy, Esq., of Eufaula; R. O. Pickett, Esq., of Florence; Gaylord B. Clark, 
Esq., of Mobile; and John M. Martin, Esq., of Tuscaloosa; Secretary and 
Treasurer, Alex Troy, Esq., of Montgomery. 
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Tue August number of the American Law Register contains an article hy 
Adelbert Hamilton, Esq., of Chicago, upon the “ Specific Enforcement of Con. 
tracts to Transfer Stocks.’? We apprehend that there has never been much diffi. 
culty in finding an adequate remedy, either at law or in equity, to compel the 
vendor of corporate stocks to perform his contract, or to make good the conse- 
quent damages. But in respect of enforcing the obligation of the ccrporation 
itself to enter the transfer on its books and extend to the transierec the right 
of voting at corporate meetings, the remedy afforded by the low bas always been 
entire\y inadequate. That remedy, as is well known, is an action at law against 
the corporation for damages for converting the stock, and the measure of dam- 
ages is the value of the stocs. For two hundred years the courts have persis- 
tently refused the writ of mandamus to compel the officers of corporations to 
perform their duty, by registering valid transfers of the corporate stock. The 
shocking inadequacy of the remedy by an action for darhages for the conversion 
of the shares is so apparent, that the denial of any other remedy has long 
remained a standing reproach to the law. The transfer of a single share, fairly 
purchased and undoubtedly owned by the party demanding it, may be sufficient 
to give him control of the corporation and to enable him to protect rights therein 
which are being persistently destroyed by the governing minority. The courts 
have been much complained of for what is called judicial legislation. ‘There 
may have been at times too much judicial legislation in the matter of changing 
rules of procedure; but there never has been enough of it in the matter of 
enlarging remedies. Some courts have, in this respect, exhibited a jacicial 
decrepitude and dullness which is highly discreditable tothem. Wecoulil recall 
cases in the reports of a single State where a party has been refused an i:\unc- 
tion against an unlawful writ of jieri facias on the ground that his remedy was 
by a motion in the court issuing the writ; and where he has been denied the 
remedy by motion on the ground that his remedy was bya billin cquity. The 
fear that in some way the law will be upset by allowing a man more than one 
remedy to enforce a plain rig:t, is unspeakably shallow. The exception to this 
rule is that which is founded in the policy of upholcing the right of trial by 
jury —a very doubtful policy in civil cases, according to the drift of modern 
opinion, and which therefore refuses equitable relief in many cases where there 
is an adequate remedy at law. 


Mr. HENRY Day, author of ‘‘ The Lawyer Abroad,” gives, in a recent book 
entitled ‘* From the Pyrenees to the Pillars of Hercules,”’ the following interest- 
ing account of the Spanish law courts: ‘‘ For tbe administration of justice, the 
whole of Spain is divided into districts and circuits very much as the United 
States are divided for federal courts. 1st. There is one Supreme Court of 
Appeal of universal jurisdiction, which.sits at Madrid. It has a chief president 
and three branches of eight judges each. It has jurisdiction of all cases in civil 
and criminal law, and has authority to prosecute various corporations, eccles- 
jiastical and political, and to entertain writs of certiorari to other courts. 2d. 
Territorial Courts, which have the same jurisdiction in their respective terti- 
tories. 8d. Courts of the first instance, to hear certain classes of minor 
offences in each district. 4th. Municipal courts, similar to our justices and 
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mayors’ courts, Which take cognizance of cases not involving more than fifty 
dollars, and petty offences. There is a judicial officer called justice of instruc- 
tion, Who investigates criminal cases and prepares them for trial. All the chief 
judges are appointed by the Crown and receive a salary. There are various 
ecclesiastical courts and courts for the army and navy. There is a court to 
adjudicate claims against the government, and a special court for the trial of the 
newspaper press. The bar is divided into barristers and attorneys; no one can 
act in both capacities. The barrister must have received an academic education, 
anda degree of licentiate at law at a university. This degree is not required of 
the attorney. Both judges and barristers are amenable to prosecution and fine 
for dereliction of duty. The judges and barristers are men of learning and 
ability, and would do honor to the bar of any country. There is law enough and 
lawyers enough in Spain to save the country, and it is our opinion that if the 
nobility and the politicians were equal to the judges, the country would be 
redeemed. There is a jury sitting with the judge in criminal cases, and the 
attempt has been made recently to introduce the trial by jury in all civil cases. 
This has been strenuously resisted by the people themselves, on the ground that 
they are not willing to give their time to settle other men’s quarrels. They have 
not been educated to the jury system. It has notin their eyes the prestige of 
once having been the bulwark of the liberties of the people, and they take a 
common sense view of it. For two good reasons they reject it when applied to 
civil matters. First, on the ground that substantial justice is more likely to be 
done by the decision of one wise judge accustomed to evidence, than by that of 
twelve men not so accustomed; and secondly, on the ground that twelve men 
should not be called on to pay the penalty of a disagreement between two.”’ The 
editor of the Albany Law Journal, referring to the above, wisely prefers “a 
country where the people can have a jury if they want one, and where newspaper 
reporters are not threatened with a court specially devoted to their muzzling.” 
We may add that we prefer a country where the people can have a jury if they 
want one, and where their rights are not subjected to the arbitrament of single 
judges who are liable to be bullied and muzzled by the newspapers, as juries are 
not. There is no tyranny more gross or more pernicious in its effects upon the 
performance of official duties than that exercised by unscrupulous journals upon 
weak officials. 


Tue Supreme Court of Michigan has lately ruled an interesting point in re- 
gard to the liability of sureties upon the bonds of bank officers. The case in 
question was an action upon a bond given to secure the faithful performance of 
the duties of a bank teller. At the time when the bond was given and the prin- 
cipal in the bond entered upon the performance of his duties as teller, his 
brother was the general teller of the bank. As such general teller, the brother 
had the charge of the commercial deposits and payments, and was also the 
superior of the principal in the bond, whose duty it was to account to him at 
the close of each business day for the money received in the saving department 
for that day. It seems to have been customary in the bank that if, for any rea- 
son, the general teller was temporarily absent, the receiving teller of the saving 
department should take his place while his absence continued; and the cashier 
of the bank testified that he directed this, and understood it to be the duty of 
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the receiving teller of the saving department to comply with the direction, 
Such temporary absence occurred while the principal in the bond was such 
receiving teller, and he took his brother’s place while such absence continued, 
The case showed that, of the moneys which came to his hands while thus tem- 
porarily acting for his brother, he embezzled a larger sum than the penalty of 
the bond, and that his brother was privy to the embezzlement. On this state of 
facts, it was argued for the sureties in the bond, that they were discharged, be- 
cause they had not undertaken that their principal should discharge the duties 
of general teller of the bank, in the discharge of which duties the losses which 
they were called upon to make good had occurred. Cooley, J., said: ‘‘Abstractly 
considered, this argument is undeniable. The sureties upon an official bond 
undertake for nothing which is not within the letter of their contract. The 
obligation is strictissimi juris, and nothing is to be taken by construction against 
the obligors. They have consented to be bound to a certain extent only, and 
their liabilities must be found within the terms of that consent. Paw Paw vr. 
Eggleston, 25 Mich. 36, 40; Detroit v. Weber, 29 Zd. 24; Johnston v. Kim- 
ball, 39 Jd. 137; Bullock v. Taylor, Jd. 187; U.S. v. Boyd, 15 Pet. 187; The 
State v. Cutting, 2 Ohio, 1; McCluskey v. Cromwell, 11 N. Y. 593; Urmston vv. 
The State, 73 Ind. 175. This is familiar law and rests on sound reason. But 
has this law any application to the facts of this case? The judge of the supe- 
rior court thought it had, and turned the case out of court. We are not 
satisfied he was correct in this. * * * We think any such interchange of 
assistants as temporary need may require was fairly within the contemplation 
of any appointment to such a place, of the undertaking in accepting it, and of 
any official bond that might be given by the appointee. If this were not so, every 
officer in a bank would require an assistant, or the business of the bank would 
come to a stop when temporary illness or any necessity whatever should, for 
any time, however short, take him from his desk. We agree entirely with the 
defence that it is not legally competent to impose new duties upon an officer to 
the prejudice of his sureties; but we do not think such a temporary assign- 
ment is a case of that nature. The officer is merely giving temporary aid, 
which must have been contemplated in his employment; and if he were to re- 
fuse to give it when having no better reason than that he did not consider it as 
a part of his business, he would be likely to be regarded by his superiors as 
altogether too unaccommodating for their purposes. It would not be too much 
to expect a dismissal under such circumstances.” Detroit Saving Bank ». 
Zeigler, 7 Va. L. J. 502. 


Gen. JAMEs B. Fry, during the war Provost Marshal General, has recently writ- 
ten a letter to the Army and Navy Journal, under the head of ‘‘ Justice for the 
Army.’’ He points out that the honor of the army is continually tarnished and 
corrupted by political influence at the national capital; that the efforts of the 
officers sitting as members of courts-martial to expel from their fellowship 
unworthy associates are continually defeated by those influences. He calls 
attention to an article in the New York Herald of January 21, 1881, containing 
important facts on this point. It gave a list of cases in which the sentences of 
courts-martial were mitigated or set aside, and gross offences condoned by 
President Hayes. It said that “Mr. Hayes might justly be called the promoter 
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of intemperance in the army and the friend and defender of wrong-doers. * * * 
Out of sixty convictions for gross offences, most of them involving extreme 
cases of drunkenness on duty, only nineteen have been confirmed by him, while 
forty-one have, by his personal order, been so mitigated as to retain the offend- 
ing officers in the army.’ It then recited those sixty cases, giving the names of 
the officers, their offences and sentences. These offences included drunkenness 
on duty; misuse and misapplication of public property; selling pay accounts on 
several occasions on the same month to different individuals, —a thing which 
should not only dismiss the offender from the service, but put him in the peni- 
tentiary; violation of a solemn pledge; conduct unbecoming an officer and a 
gentleman, with specifications too gross, vulgar, and profane for republication; 
extreme cruelty to enlisted men, and gross and most indecent blackguardism and 
profanity towards them and fellow-officers; assaulting a one-armed fellow-officer, 
striking him a severe blow in the face and calling him a liar; gross cruelty to 
sick enlisted men, causing the death of one and imperilling the lives of several; 
riding in uniform in a carriage with a private soldier and two notorious prosti- 
tutes, and drinking with them and carousing until handcuffed and taken to jail. 
Of the last case, the Herald said, that the offender ‘‘ had been appointed from 
civil life the year before, and his restoration was due solely to political influence.”’ 
Gen. Fry concludes this category with the following observations: ‘* How could 
the army purify itself when the Executive pronounced such men fit to be kept in 
it? When the strong current of military justice is dammed by the authorities 
set over the Army, stagnant pools are formed which breed scandal, fraud, disobe- 
dience, dissipation and disgrace, sometimes even among those educated for the 
service.’ It is a source of congratulation to know that this deplorable state of 
things has, to some extent, passed away under the present administration. Gen. 
Fry is able to say, ‘‘the Secretary of War is earnestly co-operating in the detec- 
tion and prosecution of offenders, and the President is approving the findings of 
courts-martial and executing their sentences without partiality, favor or affec- 
tion.”” It is to be hoped that the attention of the country will not be diverted 
from the necessity of preserving the discipline and efficiency of the small army 
which we have. From the nature of our constitution and our institutions, we 
can never have an army possessing, man for man, the high degree of discipline, 
skill and efficiency possessed by the best armies of Europe, notably by that of 
Germany; but we can have a fairly well disciplined army, commanded by honor- 
able and patriotic officers, one which will be a source of pride to the people, and 
not a source of apprehension and alarm in whatever community it pitches its 
tents. Such an army is a safeguard of law and order; a military rabble is a 
constant menace to social order, and, when sufficiently numerous, to free insti- 
tutions. 


THE August number of the Western Jurist contains the following sensible 
words in deprecation of the epidemic of mob law which has recently broken out 
in lowa: — 

“The men who compose these lawless bands, and the people who sympa- 
thize with them, are the same who at other times plead for executive clemency 
upon hearing the whimpering story of some black-hearted criminal. They are 
the people who some months ago cried one day for the execution of Guiteau 
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without trial, and signed a petition for the pardon of Mason the next. They are 
creatures of sentiment and passion, and not of reason. This is one reason why 
we have so little patience with this class. They claim to be forced to such deeds 
of violence because of the failure of justice, while they themselves are frequently 
the cause of its being averted. They cry out against the administration of 
justice in the courts, forgetting that they elect the judges and are themselves the 
jury. They complain of the inefficiency of the laws and seem not to remember 
that they choose their own law-makers. Blinded by ignorance, and running 
whithersoever their feelings lead them, they are a people wholly incapable to 
govern, and since they will neither be led nor taught, we think a vigorous 
enforcement of the laws against them would have a most wholesome effect. 
And, indeed, if justice prevails, a goodly number of these people will find courts 
more severe and justice more swift than they had dreamed.” 

There is good sense in every word of the above. The law is good enough if it 
is only administered. Trial by jury is trial by public opinion. If the law is not 
administered, it is in nine cases out of ten the fault of the people themselves, 
If the fellows who take part in this mob justice could be caught and unmasked, 
they would turn out to be the very scum of so¢iety. The wretched part of their 
business consists in the fact that it is not justice which the mob administers. 
An insane negro wandered about the streets of a town in Iron County, Missouri; 
an inquest of lunacy was held upon him, and the jury found that he was sane, 
on the ground that if they were to find that he was insane, the county would be 
put to the expense of keeping him in the Insane Asylum. A day or two after he 
he was arrested and put in jail for making an indecent assault upon an old lady. 
A mob broke into the jail at night, took him out and hanged him. There is not 
the slightest doubt that he would have received adequate punishment at the 
hands of an Iron County jury had he been tried —we mean adequate punishment 
for a sane man guilty of such acrime. But he was entirely demented, and the 
hanging of him by this mob was an atrocious murder, In Kansas City a negro 
was hanged by a mob for a crime of which he was wholly innocent. They had 
gotten hold of the wrong man. One of the ring-leaders of the mob was tried 
and convicted of murder; but of course he will never be punished. One of the 
Barber brothers who were recently lynched in Iowa appears to have been guilty 
of no other crime than being the brother of the other one. The epidemic of so 
called ‘‘mob justice,” through which we are passing, is putting popular govern- 
ment to a serious strain. How an admirer of the German system must rejoice 
at it! If the Americans could only see themselves as others see them! If they 
could only read the German newspapers, for instance, it would do them a great 
deal of good. The editor of the Western Jurist has touched the right cord 
when he says that the fellows who compose these mobs are the very ones who 
sign petitions for the pardons of the most atrocious criminals, and who, sitting 
upon juries, render verdicts of ‘not guilty’ in favor of the perpetrators of the 
most shocking crimes. The gush in favor of the pardon of Sergeant Mason was 
disgraceful to the American people in the last degree. Mason was the sergeant 
of a military guard. He was under orders to protect his prisoner; he owed his 
prisoner the duty of protecting him, if necessary, with his own life; and a gal- 
lant and honorable soldier would have discharged such a duty even at the peril 
of his own life. It was not for him to execute the vengeance of the American 
people upon a miserable assassin. A military court-martial took the correct 
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view of his crime and gave him the but end of the law. His pardon a single 
day before the termination of the sentence of eight years would be a national 
disgrace. The sickly gush which resulted inthe popular subscription to “ Betty 
and the Baby,” and which‘led large business houses to make the subscription a 
means to advertise their business, shows that a large portion of the American 
people are silly, shallow, and wholly incapable of self-government. 


Tur New York Daily Register contains the following judicious observations 
upon the subject of superfluous words in deeds and other written instruments : — 

“Of course noamount of clearness can prevent a desperate litigant from bring- 
ing an action or interposing a defence; but the wish of the expert conveyancer 
is to use words enough if possible, not only to be able to succeed in the litiga- 
tion, if the meaning of the instrument should be litigated, but as far as may 
be to prevent litigation being attempted by making the meaning abundantly 
clear. There was a case not long since in our courts where, in a deed executed 
by husband and wife, the usual words expressly releasing dower were omitted 
from the blank, and the validity of the deed to bar dower was saved by the cir- 
cumstance that the words remise and release were inserted in the granting part 
of the deed. These words, unnecessary in themselves for the purpose of a grant, 
proved very convenient and useful by reason of the omission in another part of 
deed. There have been cases, too, where the omission of the consideration 
clause has led to a contention that the deed must be decmed to create an estate 
for the benefit of the grantor, and the courts have avoided this conclusion by 
falling back upon the habendum, a clause which superficial citicism has often de- 
clared to be meaningless and unnecessary. If one of the advocates of the utmost 
possible brevity in deeds and similar instruments should go out upon the Brook- 
lyn bridge and declare his intention to cut away every wire that was not neces- 
sary to the support of the structure and its load — that is to say, to leave only 
absolutely necessary wires —he would be doing a thing exactly parallel to the 
effort to strike out every unnecessary word from a legal instrument. In every 
well-drawn conveyance, as to physical structures, there are parts the necessity 
of which is relative. They are intended to hold the burden if other parts fail. 
Their object is, so to speak, to distribute the stress. In both cases, there is such 
a thing as overloading the structure with superfluous material, and undoubtedly 
some retrenchment could be made in our common forms without injury and with 
convenient results. But it would be as undesirable to take a deed from which 
every word not indispensable had been removed as it would be to have to use a 
bridge from which every fibre had been removed which was not demonstratively 
necessary to the support of the load.’’ 


THE above brought forth the following suggestion from a correspondent of the 
Daily Register, signing himself ‘‘ Moderate : *» — 

‘The interminable discussion about introduction of sensible and short deeds is 
being renewed in your paper. Experience has shown that learned treatises are 
of no avail in this matter, and that legislative aid is in vain hoped for; and the 
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idea of settling the point by experiments on clients’ interests never merited the 
notice taken of it, and hardly requires refutation. Butif the conveyancers are so 
much in earnest, as it would seem from their profuse writings on the subject, 
why not test the question by becoming themselves parties to an action raising the 
particular issue? After a carefully worded contract, the selling lawyer offers a 
well considered short deed of the pattern so often advocated. The buyer rejects 
it. Specific performance is brought. A stated case may in the first instance be 
laid before the General Term, wherein every one of the points at issue is dis- 
tinctly raised, Either side appeals until a decision be obtained from the court 
of last resort on the necessity of those objectionable phrases and clauses, and 
on the sufficiency of the proposed deed. If counsel of ability and prominence 
partake in the argument on both sides, the result would have the desired general 
effect, and by a division of labor and expense, the burden would be moderate.” 


STILL another correspondent of the Daily Register, M. A. R. Dyett, wrote as 
follows: — 

**T have read several communications as well as your own remarks in the. Reg- 
ister lately on the subject of short forms of deeds and mortgages. I have given 
much thought to the subject myself, and some time ago prepared and sent toa 
large number of my brethren a statute, which, I think, will secure the advantage 
of the short forms of deeds and mortgages, and at the same time preserve all 
possible benefit, if any, of the prolix forms now in use. I enclose a copy of that 
act with my notes to it..”. Upon which the Daily Register comments as follows: 
**The main provisions of the draft bill accompanying Mr. Dyett’s letter relates 
to the brevity of covenants, and appear to us excellent. They are to the effect 
that a short covenant, for instance, ‘‘ that the land is free from incumbrances,” 
shall be construed as meaning the same as the long covenant now used enumer- 
ating gifts, grants, titles, charges, estates, judgments, taxes, assessments, etc., 
ete.; and so on for each of the usual covenants in a full deed. Mr. Dyett’s note 
to the bill says that this is declaratory of the law as it now exists (Dayton on 
Surrogates (3d ed.), 318, 319; Id. 288, 299, et in notis; Platt on Covenants, 267) 
465, et seg.), and does not enlarge the scope or effect of the usual covenants. A 
covenant that the land is ‘free from incumbrances’ really expresses all that 
the proposed act construes it as: but to obviate all professional anxiety on 
the subject, the proposed act in construing it adopts the prolix and the exuber- 
ant language of the antique covenants now in use. For a similar reason, 
although the meaning of the other covenants might have been stated in less than 
half the words employed, with absolute safety, I have adopted the same pro- 
lixity and exuberance. How terribly abused is that unhappy maxim: Via tritta, 
via tuta! My object has been to condense each covenant in language intelligible 

_to ordinary persons, and permit a selection of one or more. The implication 
of covenants is subject to the objection—an insuperable one, I think— that a 
deed, innocent in appearance may entrap an unwary grantor, unattended by his 
lawyer, into covenants that he never intended to make. The revisers intelli- 
gently forbade allimplied covenants. 1R.S., p. 738, sect.140. The implied cove- 
nant of quiet enjoyment in a lease of land is not, however, within this statute. 
Tone v. Brace, 11 Paige, 566; Mack v. Patchin, 42 N. Y. 167, 174. Upon the 
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same principle, ‘land’ is declared to include all tenements, hereditaments and 
appurtenances thereto belonging. Equally wholesome appears to be the provi- 
sion that ‘when a wife shall join with her husband in a conveyance of land, her 
dower and right of dower therein, if any, shall be thereby, and by that act alone, 
forever barred.’ The section providing that ‘ A conveyance of land shall be 
valid although no consideration be expressed therein, and every such conveyance 
is presumed to have been made for a valuable and sufficient consideration,’ 
appears to be equally well intended, but is susceptible, perhaps, of inconvenient 
misapprehension. We think that a purchaser who pays a consideration ought 
to be entitled to have the deed tendered to him express it; and this appears to 
be the draftsman’s view. In several cases it may be important to one claiming 
under a deed to be able easily to show, not only that a consideration was paid, 
but the amount; and the recital in the deed is usually prima facie evidence of the 
amount as well as of the fact. Hence it would be quite enough to provide that 
a conveyance accepted should not be deemed void because not expressing a con- 
sideration. But it should not be overlooked that this provision also will settle the 
rule as to apparently voluntary convegances in a form more favorable to debtors and 
less favorable to creditors than that which is now contended for —if not estab- 
lished — by some of the authorities, which hold that a deed purporting to have been 
voluntary cannot be contradicted to sustain it against a creditor’s action, by show- 
ing that a valuable consideration was paid. Another provision is to the effect that 
all covenants ina conveyance of land shall bind and inure to the benefit of heirs, 
executors, administrators, assigns, etc., as if they were named. The same reason 
that suggests this would suggest including ‘ successors’ for the case of corpor- 
ations, trustees, executors, and administrators, etc., who have no heirs or legal 
representatives. But this is another provision which it seems to us should be 
qualified. There are not infrequently cases in which a covenant is intended to be 
personal. The liability of the covenantor’s legal representatives would perhaps 
exist under the statute irrespective of such words. But making all covenants 
inure to the benefit of ‘assigns’ makes them all run with the land. This is not 
always intended, nor desired. It appears in this as in other cases, of question- 
able utility to declare that certain language which is appropriate and in common 
use for a limited purpose shall of itself mean more, and be equivalent to words 
commonly used for a larger purpose. And certainly the freedom of contract in 
either sense should not be foreclosed, for the want of such qualification in the 
statute as shall show that the proposed presumption will only arise when there 
is nothing to indicate a contrary intention. Another provision is to the effect 
that ‘in all mortgages of land, a power of sale of the mortgaged premises upon 
default being made in the condition of the mortgage, either by action or in the 
manner specified in the statute,’ shall be implied. 

“The statute here referred to is the Revised Statutes, whereas any bill here- 
after passed should refer to the Code of Civil Procedure. 

“There is, however, no good réason why the parties to a mortgage should not 
be atliberty to agree on either mode of foreclosure to the exclusion of the other, 
or indeed to agree that sale should not be had. It would seem proper, therefore, 
to add expressly, what perhaps the courts would hold by construction, a qualifi- 
cation that such power should be implied unless a different agreement was mani- 
fested by the parties.” 
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Tue manufacturing of “ butter’? under the names of oleomargarine and lardine 
and the selling of the article thus produced, is giving a good deal of trouble to 
the legislatures and to the courts. The recent statute books of the States show 
a number of acts intended to prevent fraud in the selling of such articles. The 
opportunity for fraud lies in the fact that the manufactured article is made to 
look like and taste like the genuine article; and the statutes to which we refer 
generally take the form of requiring the vendor of such manufactured article to 
label it oleomargarine or lardine, in square letters of a given size. These laws 
are ineffective, in that they do not also require boarding-house keepers to label 
the manufactured article in letters of a given size, by its real name, when they 
put it upon the table before their guests. As a matter of course, the manu- 
facturers and vendors of this patented article are resisting in every way the 
enforcement of these wholesome police regulations. There was some excuse 
for their resistance in Missouri, where a statute prohibits the sale altogether; but 
the Supreme Court of that State, in the case of The State v. Addington, has re- 
cently upheld the validity of that statute on all the grounds of objection which 
able and astute counsel could raise against it; and Mr. Justice Miller and Mr. 
Cireuit Judge McCrary, in the recent case Of Brosnahan, which was a Aabeas 
corpus proceeding in the United States Circuit Court at Kansas City, upheld the 
validity of the Missouri law, as not infringing the federal constitution; and 
answered with reasons, which seem conclusive, the arguments which the power- 
ful skill and ingenuity of Roscoe Conkling had brought against it. In Ohio, the 
vendors of this patented article have been less reasonable, and have resisted in 
the courts the enforcement of a much milder law than that of Missouri. This 
law was one of the class to which we have above alluded. It is found in section 
7090 of the latest Revised Statutes of Ohio. It provides for the punishment, by 
fine and imprisonment, or both, of persons who knowingly sell or offer for sale 
any substance purporting to be butter or cheese, or having the semblance of 
butter or cheese, Which substance is not made wholly from pure cream or pure 
milk, unless each package of such substance have distinctly and durably painted) 
stamped, or marked thereon, the name of each article used or entering into the 
composition of such substances. The court held that the fact that the article 
sold was manufactured under letters patent issued by the United States, consti- 
tuted no defence to an information or indictment for violating the provisions of 
this statute; and that, for the purpose of promoting the public welfare, the 
Legislature ofa State has power to regulate or forbid the sale of patented articles 
to the same extent as articles not patented, when no discrimination is made. 
This is precisely what was held by the Supreme Court of Missouri in Addington’s 
Case, and what was held by the United States Circuit Court for the Western 
District of Missouri in Brosnahan’s Case. It is singular that able and astute 
counsel should ever have taken so absurd a position as that the mere fact of pro- 
curing letters patent from the United States, which do no more than confer the 
exclusive privilege of manufacturing the patented article, should be held to over- 
ride the police regulations of the States. The effect of letters patent is simply 
this: The government of the United States says, ‘‘ You having invented this 
article, no one else shall manufacture it but yourself, without your consent, for 
the period of seventeen years; ’’ but it does not say, ‘¢ You shall have the privi- 
lege of manufacturing it, the police regulations of the State to the contrary 
notwithstanding.’? The opinion of Mr. Justice Miller in the Brosnahan Case 
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pointed out the absurdity of such an argument by considering its application to 
the law of copyright. An author, having deposited two copies of his book in the 
oftice of the Librarian of Congress at Washington, secures a certificate which 
entitles him to the exclusive right to print, publish, and sell the book for the 
period of twenty-eight years, But suppose the book, on being opened and read, 
is found to contain obscene or immoral matter, does any person suppose that 
the fact that it had been copyrighted would prevent the Legislatures of the States 
from suppressing its circulation? Such a rule would break down all the pro- 
hibitory liquor laws of the States, which have been upheld by the Supreme Court 
of the United States. It would be only necessary, in order to evade such a law, 
for some ingenious person to invent some new species of intoxicating liquor and 
get it patented, and then he could sell it in the teeth of the police regulations of 
the States for the entire term of his patent. 


Wuen Lord Coleridge announced his intention of visiting America, the Bar of 
Toronto invited him to visit that city, and tendered to him a complimentary 
dinner. He accepted their invitation, and fixed the day, the 12th of Sep- 
tember. They bestirred themselves and had already taken a good deal of trou- 
ble in the matter and completed their arrangements, when his Lordship wrote 
that he could not come, but that Sir James Hannen and, probably, Lord Justice 
Bowen, who were travelling with him, would be able to visit Toronto in Octo- 
ber, and would be glad to accept at their hands the dinner which he was com- 
pelled to decline. The committee having the matter in charge passed a 
resolution of regret, and directed their secretaries to say to his Lordship that, 
as the circuit courts would be in full swing in October, they did not see their way to 
tendering a dinner to Sir James Hannen and Lord Justice Bowen. This was a 
mild way of telling his Lordship they felt that they had not been treated exactly 
right inthe matter. A ‘“Barrister,’’ writing to the Canada Law Journal, complains 
that the Lord Chief Justice, after he had made a distinct promise, acted upon 
to his knowledge by those interested, would have thrown aside an engagement 
made with the Bench and Bar of the noblest province of the British Empire. 
He also repeats the statement that the New York Bar Association are paying all 
of Lord Coleridge’s expenses, and he says: ‘There is a good deal in this that 
grates on my old-fashioned nerves.’’ We do not know whether the statement is 
true or not; but we do know there is no rule of propriety known among gentle- 
men, old fashioned or new-fashioned, which allows a guest to pay his own 
expenses. The Law Journal editorially says: ‘We trust that when next a 
chief justice of England comes to this continent, he will not allow anything to 
stand in the way of his visiting one of the most important and not the least loyal 
portions of Her Majesty’s Dominions.’? We hope so, too. Had Lord Coleridge 
visited Toronto, his visit must have been highly enjoyable. They have in that 
city a high-minded and cultivated bar, and a prosperous law society, with 
an excellent library, in a very fine hall, adorned with the portraits of their 
deceased judges. Lord Coleridge doubtless knows this. He must deeply regret 
the necessity which compelled him to break his engagement. They, on the other 
hand, are bound to presume that, honorable and kind-hearted as he is, he had 
a sufficient reasoa for it. But is it not time for intelligent Canadians to stop 
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talking in the above strain? The chief trouble with them is that they are 
still provinces, and the silliest thing they do is to keep up the twaddle 
about loyalty to Her Majesty. What has such loyalty done for them? 
They are the tail end of an Empire; they are destitute of distinction in arts, in 
literature, in agriculture, in manufactures, and in mechanical inventions. They 
turned the cold shoulder to our ancestors in the war of the Revolution; their 
country was the basis of an invasion to our country in the war of 1812; and 
they have reaped their reward for it. Wehave grown as a nation, and they 
have languished as provinces. Halifax is two days nearer Europe than Boston, 
It has a harbor in which the merchant marine of Europe could ride in safety; 
but it contains less than one-tenth the population of Boston, and is built of 
wooden houses which are rotting to the ground. They have a Vice-Regal 
court, with its dudism and low necked dresses. They also have a few heredi- 
tary titles. Their courts are modelled in close imitation of the present English 
system, and they have justices who would regard it almost a contempt of court 
to have an American law book read to them. They regard us as a sort ofa 
Koom posh people, whose judges, legislators, and public men are universally 
corrupt, and who are going to the dogs as fast as possible. But they are 
rapidly falling into our ways. They have extended the suffrage; established a 
protective tariff; and levied discriminating duties upon goods imported by the 
loyal subjects of Her Majesty across the water. One or two of their provinces, 
even, have homestead laws in imitation of ours. They have a railroad as 
crooked as an ox bow, which begins nowhere and ends nowhere, and is operated 
by their government at a loss of about half a million a year. They are trying 
to build a transcontinental railway along the margin of the frozen zone — not 
because it is called for by a single demand of commerce, but because it will 
promote a visionary dream of empire. There is really no hope for their young 
men; for every good place in their vast mercantile houses, and in their 
educational and civil service, is filled by young nincompoops imported 
from England; and from all the provinces, East and West, they are 
miuking to the States in great numbers. Canada is like a breeding ground 
of migratory arctic birds. The States are draining the best blood of 
those provinces, east and west, in steady streams. The talk of loyalty on the 
part of such a people is childish. If they are loyal, why do they not abolish 
their protective tariff and set up a titled aristocracy with the concomitants of 
the law of primogeniture and an established church? If they intend to set 


themselves up in the family of nations, the quicker they cut the umbilical cord 
the better. 


AT a recent banquet of the Kentucky Bar Association, Byron Bacon, Esq., of 
Louisville, told the brethern, in the following unique speech, ‘‘ How to explain 
to your client why you lost his cause :’? — 

The question as framed is not unlike that with which Charles U. long puzzled 
the Royal Society. He demanded the cause of phenomena, the existence of 
which he falsely assumed. The answer was simply the denial of the existence 
of the phenomena. What lawyer ever attempted to explain the loss of a case 
upon the hypothesis that he had lost it? That a lawyer cannot lose a case is as 
well established a maxim as that “the king can do no wrong,”’ or that a 
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tenant cannot deny his landlord’s title. Eliminate this error in our question, 
and it is easy of solution. Coke tells us that ‘law is the perfection of human 
reason; ’’ Burke that it is the most excellent — yea, the exactest of the sciences; 
and the eloquent Hooker, that her seat is the bosom of God, her voice the har- 
mony of the world, all things in heaven and earth do her homage — the least as 
feeling her care, and the greatest as not exempt from her power. But we know 
that if it be the purest of reason, the exactest of sciences, its administration is 
not always intrusted to legal scientists or the severest of logicians. We know that 
the great, the crowning glory of ‘‘ our noble English common law ”’ is its uncer- 
tainty, and therein lies the emolument and pleasurable excitement of its practice. 
If, oblivious of this, you shall have assured your client of success in the simplest 
case, the hour of his disappointment will be that of your tribulation, for which 
professional experience can extend to you no solace or aid. But your client’s 
cause has resulted unfavorably. You, of course, are never to blame; the fault 
is that of the judge, the jury, or your client himself, and, it may be, of all three. 
It becomes your duty to divert the tide of your client’s wrath into those chan- 
nels where it can do the least possible harm. If he be a crank and shoots the 
judge or cripples a juryman, they fall as blessed martyrs, and their places and 
mantles are easily filled; but the place of the lawyer is not readily filled, as one 
of America’s sweetest poets, Mr. George M. Davis, has beautifully expressed it 
in a touching tribute to our professional worth, which, for delicacy of sentiment, 
boldness of imagery and beauty of diction, is unequalled in the whole range of 
English poesy: 
“ Judges and juries may floxrish or may fade; 

A vote can make them as a vote has made; 

But the bold lawyer, a country’s pride, 

When once destroyed, can never be supplied.” 


The selection, then, of a target for your client (I used the word target meta- 
phorically) must rest upon the peculiar facts and circumstances of the case and 
the ‘sound discretion,’’ as the venerable Story has it, of the counsel. But 
avoid, if possible, imputing the blame to your client; for although I have known 
this to be attended with very happy results, yet his mood at such times is apt to 
be homicidal, and besides, you should bear in mind that your aim is to conciliate 
him. First, as to the jury. Upon this head I need not enlarge, but only remind 
you that you are not held by the profession as committed or estopped by any 
eulogism, however glowing, you may have pronounced during the progress of 
the trial on their intelligence or integrity. It is only in the capacity of a scape- 
goat that the American juror attains to the full measure of his utility, and as 
such he will ever be regarded by our profession with gratitude not unmingled 
with affection. But it is to the judge that we turn in this extremity with 
unwavering confidence. The serenity and grandmotherly benignity that sits 
enthroned upon his visage is to the layman that placidity of surface which 
indicates fathomless depths of legal lore; to the lawyer it bespeaks the phleg- 
matic temperament of one whose mission is to bear unmurmuringly the burdens 
of others. It comes upon you like a revelation, that your elaborate preparation, 
your weeks of study, your voluminous brief, are all for naught; that the 
impetuous torrent of your eloquence has dashed itself against his skull only to 
envelope it in fog and mist, and, more in sorrow than in anger, you confess that 
the presumption that every man knows the law cannot be indulged in his favor. 
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Even your luminous exposition has failed to enlighten him. You need not spare 
him. He thrives on abuse. Year in and out he bears the anathemas of dis- 
appointed lawyers and litigants with the stolid indifference of Sancho Panza’s 
ass in the valley of pack-slaves or under the missiles of the galley-slaves, and 
society comes finally to regardhim pretty much as was Sancho’s ass. It berates 
him, overtasks him, half-starves him, and loves him. But seriously considered, 
our question is but a long-standing and harmless jest of the bar, meaningless in 
actual practice. The lawyer is untiring in his client’s behalf, and his client 
knows, whatever be the result, that he has had the full measure of his law- 
yer’s industry, zeal and ability, and requires noexplanation. Lord Erskine said, 
that in his maiden speech ‘he felt his children tugging at his gown, and heard 
them cry, ‘ Father, now is the time for bread.’’’ The British bar applauded the 
sentiment. But the American lawyer, throughout the case, feels his client tug- 
ging at his gown, and, if unsuccessful, is sustained by the consciousness that he 
has done his whole duty as God has given him to see and perform it, and if he 
wants further consolation he can open one of the oldest of all the books of the 
law, and there read these words, which will soothe his wounded spirit, and pos- 
sibly best answer the question of to-night: *‘ I turned, and saw under the sun 
that the race is not to the swift, nor the battle to the strong, neither yet is 
bread to the wise, nor yet riches to the man of understanding, nor yet favor 
to the man of skill; but time and chance happeneth to them all.”’ 


THE legal profession have sustained a very sensible loss in the death of 
Jeremiah S. Black, of Pennsylvania. He was born in Somerset County, Pa., 
in 1810, and consequently was seventy-three years of age at the time of his 
death. He wasadmitted to the bar in 1838. In 1842 he was appointed president 
judge of the Common Pleas Court in the district in which he lived. In 1851 he 
was elected to the Supreme Court of Pennsylvania and became chief justice. 
On the expiration of his term, in 1854, he was re-elected. In 1857 he was called 
into the Cabinet of President Buchanan as Attorney-General. On retiring from 
this office, he was appointed reporter to the Supreme Court of the United States, 
an office which was not commensurate with the dignity of the high judicial posi- 
tion which he had previously held, and with the office which he had just vacated, 
in which office he stood not only in title, but in fact, the leader of the American 
bar. He held the office of reporter but a short time, and published but two 
volumes of reports, when his growing practice in the Supreme Court compelled 
him to abandon it. He was soon retained in the most important cases, espe- 
cially those involving great constitutional questions growing out of the events of 
the war. He represented the petitioner in the Milligan Habeas Corpus Case 
(reported in 4th Wallace), and it may be mentioned asa mere incident that the late 
President Garfield was one of his associates. He was of counsel in the Slaugh- 
ter House Cases, and in the New Almeden Quicksilver Mining Company’s case 
he received one of the largest professional fees ever earned in this country. 
His argument, presenting the facts of the case, was distinguished for a masterly 
comprehensiveness, and he won the case, although opposed by two great lawyers, 
Charles O’Conor and Judah P. Benjamin. He was retained by President Johnson 
as one of the counsel in his impeachment trial, but retired from the case. He 
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was subsequently of counsel for Secretary of War Belknap on the‘trial of his 
impeachment, and for Mr. Tilden before the Electoral Commission. As a jurist 
he was not specially learned, but his opinions were characterized by great direct- 
ness and vigor of thought. Some of his observations, while on the bench, upon 
questions of public interest, if they could be collected, would put to shame the 
opinions of other judges. We happen to recollect one. If a railroad company 
could not build its road straight without violating the law, it had to build it 
crooked or not at all. Not that he was an enemy of corporations, for 
he delivered the opinion of the court in the great case of Sharpless v. 
Philadelphia, which established the power of municipal corporations in 
Pennsylvania to extend aid to railways, and which contributed in a great 
degree to establish the admirable system of railways in that State. But 
the cast of his mind was eminently just. It was’ one thing to concede 
the power, in a municipal corporation, to extend aid to an object of pub- 
lic utility and to tax the people for that purpose, and it was another thing to 
concede the right of railway corporations to trample upon the laws and absorb 
and disregard the rights of the people. In later years he was distinguished as 
an enemy of corporate aggression. The same just balance — we trust that we 
may now use this expression without incurring the imputation of expressing 
any political opinions —characterized his views on great national questions. 
For years the Union people of the North regarded him as having been so 
strongly imbued with State’s rights doctrines as to have been an insensible friend 
of the Secessionists while in Mr. Buchanan’s Cabinet, and he rested under this 
imputation almost to the day of his death. Some published strictures of Mr. Jef- 
ferson Davis brought forth, almost as the last of Judge Black’s life, a letter which 
has been given to the country through the press, which clears his memory from 
that imputation. He believed in the power of the government to preserve itself 
by force, but not in its power to destroy the rights of the States. Upon this, as 
upon every other great question with which he grappled, he expressed himself in 
the most clear and unequivocal language. ‘The Union,” said he, “is neces- 
sarily perpetual. No State can lawfully withdraw or be expelled from it. The 
federal constitution is as much a part of the constitution of every State as if it 
had been textually inserted therein. The federal government is sovereign, 
within its own sphere, and acts directly upon the individual citizens of every 
State. Within these limits its coercive power is ample to defend itself, its laws, 
and its property. It can suppress insurrection, fight battles, conquer armies, 
disperse hostile combinations, and punish any or all of its enemies. It can 
meet, repel and subdue all those who rise against it. But it cannot obliterate a 
single Commonwealth from the map of the Union, or declare indiscriminate war 
against all the inhabitants of a section, confounding the innocent with the 
guilty.”’ At the close of the war, he was one of the most bitter and powerful 
enemies of tlie plan of reconstruction .pursued by the Republican party. 
In religion he was an orthodox Protestant of a very strict school. He 
belonged to the sect founded by Alexander Campbell, known as Campbellites 
or Christians, to which President Garfield also belonged, —a denomination 
whose distinctive doctrine is a literal interpretation of the Bible. He could 
write upon theological as well as upon legal questions, and récently he came 
forward as the champion of the Christian religion in the North American 
Review in reply to an article by the brilliant and satirical Ingersoll. Judge 
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Black was descended from Scotch ancestry, and there was much in his opinions 
and in his modes of thought which resembled the hardheaded Scotch way of 
thinking. Probably the most fitting characteristic of such a mode of thought 
would be to call it intellectual honesty. In this mental trait he strongly resem- 
bled Carlyle, of whom, in strength of mind, though not in extent of learning, he 
was probably the equal. In short, he was a conservative radical; conservative 
of everything which he thought right, and radical toward everything which he 
thought wrong. The former he loved; the latter he hated. Some of his 
warmest personal friends were among his political opponents, and they sometimes 
used to tell him that he ought to be in the Republican party. His reply was that 
only one thing prevented him, and that was his hope of eternal salvation. 


Tuey say that the English, with all their capacity for dinner-eating and habit of 
dinner-giving are not always quick to see the point of an after-dinner joke. 
If the kernel of it be at all hidden, its effect is like that of a flash of moon light 
when it strikes a piece of ice; it does not melt the ice to any great extent. 
When travelling in this country they have been noted for not being able to under- 
stand thoroughly the spirit of the people with whom they were mingling and with 
whom they were attempting to be cordial. The quick genius of America is 
something to which they have not been able to ‘‘ catch on,’’ so to speak. An 
Englishman, and even a Canadian, who always studies hard to imitate an English- 
man, is almost invariably known in the United States, in a hotel, railway coach, or 
elsewhere, by a mingled loftiness, heaviness, and dullness of manner, which once 
known, can never be mistaken, and though well known, can never be described. 
Lord Chief Justice Coleridge appears to be an exception to this rule; though 
they do tell an anecdote of his Lordship which, if true, would seem to indicate 
the contrary. The story is, that when his Lordship presided at the dinner given 
to Irving, the actor, Toole, an Irish actor, in responding to a toast, stated in a 
grave manner that while presiding in a celebrated trial, the Lord Chief Justice 
had not only invited him, Toole, to sit beside him on the bench, but had 
frequently consulted him during the trial with reference to the rulings which he 
was called upon to make. It is related as an actual fact that, after Toole had 
taken his seat, his Lordship arose and said, that he felt it his duty to state that 
notwithstanding the respect which he entertained for Mr. Toole, he had not 
invited him to sit beside him on the bench, and that he had not consulted him 
in regard to the rulings which he was about to make; and further, that he 
should regard such conduct on his part as highly improper. If Lord Coleridge, 
while breathing the air of Old England, “foggy, raw, and dull,’’ failed to see 
the point of a joke, he seems to have had better success after he began to snuff 
the electric atmosphere of New England. On the 8th of September, Mayor 
Palmer, of Boston, gave a dinner to his Lordship, at which Goy. Butler, of Massa- 
chusetts, Gov. Jarvis, of North Carolina, Judge Devens, of Massachusetts, Min- 
ister Carter, of the Hawaiian Islands, and many other distinguished gentlemen 
were present. The speech of his Lordship was so good as to excite the suspi- 
cion that he had crammed for the occasion. If he had not done this, he had, 
during the two weeks which he had travelled in the land of Yankee Doodle 
sueceeded in “ taking it all in.’’? Mayor Palmer, having proposed in a neat 
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speech the health of the Lord Chief Justice of England, the band played ‘‘ God 
Save the Queen,” the guests applauded loud and long, and then his Lordship 
delivered the following most happy speech: — 

“Mr. Mayor, Your Excellency, and Gentlemen: I assure you that I rise to 
return thanks on this occasion with feelings of the most unfeigned gratitude — 
gratitude to you, sir, for the gracious manner in which you have been pleased 
to propose this toast; to you, gentlemen, for the cordial manner in which you 
have been pleased to accept it. It is true that on more than one occasion dur- 
ing my very short sojourn in America, I have been compelled to inflict a speech 
upon long-suffering American audiences. [Laughter.] In the stately city of 
Albany; in the cheerful, picturesque, homely, delightful city of Portland, the 
charms of whose men and whose women I shall never forget, and one more, 
to-day, in this city. And yet, I can truly say that never in my life till now, or 
not more than now, rising to return thanks to this toast in this splendid and 
magnificent city, have I so earnestly and unfeignedly desired that some more ade- 
quate example of my dear old country was before you; that there was some 
more competent and adequate exponent of the learning and eloquence, and the 
refinement of Englishmen, than an old and weary lawyer, who, although by some 
accident he chances to have attained, and to hold all but the very highest sta- 
tion in the great profession to which it is his pride and privilege to belong, he 
has never ceased to wonder how he came to hold it. [Laughter and applause. ] 
Nevertheless, the kindness and cordiality of this greeting will be remembered. 
Dum memor ipse mei, dum spiritus hos regit artus. [Applause.] I am quite con- 
scious that such a greeting as you have been pleased to extend to-night is made 
to my country and not to me; or, if made to me, because I am an Englishman, 
and because I represent to you in some faint measure the great country from 
which I come. [Applause.] I knew enough from newspapers and other au- 
thentic modes of information [laughter], of the kindly and cordial feeling enter- 
tained in American cities towards my beloved sovereign, not to be surprised 
when I heard ‘God Save the Queen.’’ But I will confess to you, gentlemen, in 
spite of all I have heard of American cordiality and American hospitality, I was 
for a moment surprised to hear “ Rule Britannia’’ played on the shores of the 
Atlantic. Upon that great ocean, heretofore, the two great nations have con- 
tended, with equal courage, I hope I may say, but not always (in the nature of 
things it could not be) with equal success. If we could point to the battle of 
the Chesapeake and the Shannon, you can point to the battle of the Java and the 
Constitution, and your: victory in that combat is, through the medium of mezzo- 
tint engravings, one of the earliest recollections of my childhood; because, 
although it was long before I was born, yet a near relative of my own was an 
officer in the Java and for some time a prisoner in America, and I can testify 
that he never forgot to his dying day either the gallantry of American women or 
the kindness of American people. [Applause.] 

“Gentlemen, the welcome that has been extended to me since I landed at New 
York has followed me here. Iam here as the guest of this ancient and famous 
Commonwealth —ancient, I say, as far as things in America can be ancient — as 
I have said, the guest of this Commonwealth, at the hands of your Excellency, 
the Governor of this State. [Applause.] And I must say that His Excellency 
has spared no pains, no trouble, no thoughtful care, to make my stay in this 
place happy and cheerful, and, to use an English word, thoroughly comfortable. 
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I thank you and I thank him most cordially and warmly for this welcome. [| 
thank him for another thing. He has changed sticks with me, gentlemen 
(laughter), and he has given me in return for one of no intrinsic value, a very 
valuable and excellent stick. Now, in the ‘ Iliad,’? when Glaucus exchanged his 
golden armor for the mail of Diomede, ill-natured people said he was afraid, 
Now, I think no man, ill-natured or good-natured, will say your Governor is 
afraid of me. But, as [ have told him in private, so I say in public, he sends 
me back to Europe with this proud and consolatory feeling that I am the only 
man in the world who ever got the better of Gen. Butler. [Loud laughter and 
applause.] Gentlemen, passing away from the kindness and cordiality and 
generosity of Gen. Butler, howam I to rise to the heights which the recollections 
of Massachusetts and of Boston would fain invite me to aspire to? I speak in 
the neighborhood of Bunker Hill, in the neighborhood of T wharf, which a 
friend of mine has told me, since I came into this room, has nothing to do with 
the Boston tea fight. I scorn such strictly historic accuracy. I believe faith- 
fully that that admirable beverage which you have brewed ever since, has been 
improved since the fight at T wharf. I have seen your old State-House, with 
the lion and unicorn upon it. I have seen your noble building, in which your 
two Houses assemble, with Gen. Burgoyne’s cannon in the ante-chamber._ I 
have seen Fanenil Hall, a plain but most magnificent building. I have seen that 
most magnificent building within a few miles of this place—the Memorial 
Hall, of Harvard University. Gentlemen, these things are full of interest and 
history; and I don’t believe men who tell me you have no history. It may 
be you have a short history, because you cannot help it; but you have a great 
history. You have a history of which any Commonwealth may justly and rightly 
be proud. [Applause.] You know—forgive my vanity if I say that I know, too— 
that you bred Benjamin Franklin and Daniel Webster, and Joseph Story and 
Theodore Parker. Daniel Webster, whose hand I was privileged, as a boy at 
Eton, to press, when he was in England as your representative, and whose 
eloquence I have humbly studied ever since; Story, a household word with 
every English lawyer; Parker, perhaps, one of your highest and greatest souls. 
[Applause.] Hawthorne, if you will forgive the expression of a foreigner, is 
perhaps, taken altogether, almost your foremost man of letters [applause]; 
Longfellow, the delight and darling of two hemispheres; Holmes, the ‘‘Autocrat 
of the Breakfast Table ’’ [applause] — the autocrat, if he chose, of every dinner 
table, too; but there I am told he is content to play the part of a constitutional 
sovereign. Emerson, as broad and as long as one of your long rivers, and as 
pure; Lowell, I am proud to say, my own honest friend [applause], your rep- 
resentative at this moment in my own country. Like Garrick in Joseph Rey- 
nolds’ picture, he excels either in tragedy or comedy, and is delightful whether 
as Hosea Biglow or as James Russell Lowell, skilled with equal genius to move 
the hearts of his readers whether to smiles or tears. And Howells, the last of 
your American invaders who have taken England by storm. [Applause.] These 
are your glories, these are the men who make your history. These are the 
men, forgive me for saying, of whom you ought to be proud, if you are not 
heartily proud. [Applause.] Gentlemen, in the person of a very humble 
Englisman on the one side, and of this great company on the other, let me 
think that England and America have met together to-night, that they have come 
together and may ever stay together. [Applause.] Gentlemen, we are one, as 
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Washington Allston said, and most truly said—the great painter and the poet 
who worked in this city, and who lies not far off in the Cambridge churchyard — 
we are one in blood, we are one in language, we are ome in law, we are one in 
hatred of oppression and love of liberty. [Cries of “Good ”’ and loud applause.] 
We are bound together, if I may reverently say so, by God himself in golden 
chains of mutual affection and mutual respect, and two nations so joined to- 
gether, I am firmly convinced, man will never put asunder. [Loud and pro- 
longed applause. 


Tue American Bar Association held its sixth annual meeting at Saratoga, on 
the 22d, 23d, and 24th of August. The meeting was in all respects successful. 
Over one hundred members were in attendance. The meeting was called to 
order by Hon. Luke P. Poland, of Vermont, Chairman of the Executive Com- 
mittee, who introduced the President, Gen. Alexander R. Lawton, of Georgia. 
The latter proceeded to read the address required by the Constitution of the 
Association. We did not hear Gen. Lawton’s address, but it was highly spoken 
of. One of the subjects which he is said to have touched upon, was the necessity 
ef a greater uniformity in the criminal laws of the States. The subject is 
certainly a very suggestive one, and it calls to mind the fact that scarcely an 
anniversary bar meeting takes place without suggestions being put forth in favor 
of uniformity or unification throughout the whole country in some department 
of the law. For instance, real estate in modern times has entered so largely into 
commerce that a uniform American system of land transfer is urgently called 
for. Again the subject of marriage and divorce presents so many conflicts 
between the laws of different States, — marriages valid in one State being void 
in another, and the same of divorces, — that others have urged the necessity of 
uniform laws throughout the United States relating to this subject. The want 
of a universal commercial code, a uniform system for the collection of debts, 
and a uniform system of bankruptcy, are still more severely felt. Perhaps the 
most pressing demand of all is a uniform federal system of railway regulation 
and control. In view of the number of essentials in which unification of the 
law is urgently needed, is it not time to cast about and ask ourselves whether 
our entire system of laws and of legal remedies ought not to be rendered uni- 
form? Of course this cannot be done without essential changes in the structure 
of our government. This fact illustrates at once the advantage and the disad- 
vantage of a written constitution. A written constitution is highly conservative. 
It is, perhaps, essential to the government of a free people, among whom the 
elective franchise is unrestricted. But it lacks flexibility. The mode of 
amending it is cumbersome and difficult; it does not grow with the people or 
change with the times; it becomes in time a straight jacket hard to be worn. 
Some of its provisions become dead letters, and might as well have a black ink 
mark drawn over them. When our constitution was framed, the steamboat, the 
railway, and the magnetic telegraph were not dreamed of. That we should; 
within a century, become a homogeneous people, such as we now are, was evi- 
dently not within the conception of the fathers of the republic, although they 
unquestionably had high hopes of its future. The great agencies of steam and 
electricity have obliterated State lines to such an extent that many retail mer- 
cantile houses carry on trade in every State and Territory in the Union. States 
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remain useful only as municipalities for purposes of local administration, for 
the maintenance of local highways, of local police, and of local charities. But 
in respect of the rules of property, ought not every American to understand and 
to know that what is right in one State of the Union is right in every other 
State, and that what is wrong in one State is wrong in every other State? 
Ought we not also have one great and uniform system of remedial justice, so 
that a merchant shall not be obliged to give attention to the peculiar laws of 
every State or Territory in which he may carry on trade? Great steps towards 
this end might be taken by Congress if it were merely to call into requisition 
the unexhausted source of federal jurisdiction. The power to regulate com- 
merce between the States and with foreign countries would warrant Congress 
in establishing a uniform American Commercial and Maritime Code, regulating 
not only the subject of banking, which it has already regulated, but the general 
subjects of commercial paper, common carriers and marine insurance. 


Tue evening session of the first day’s meeting at Saratoga was devoted to the 
reading of two papers: the first was by Albert G. Street, of Texas, on the sub: 
ject of judicial discretion. The title of this paper did not at all indicate its con- 
tents. The burden of Mr. Street’s argument was, that the judicial courts ought 
not to exercise the power of declaring acts of the Legislature unconstitutional 
and void. As we recall his paper, he took the position that each department of 
the government, the legislative, the executive, and judicial, is the exclusive 
judge of its own powers. The doctrine is an old one. It was the doctrine of 
Mr. Jefferson, who, if we remember rightly, expressed the fear that the judi- 
cial courts would ultimately absorb all the powers of the other departments of 
the government. It was a vain fear; for the power of the judicial courts is, at 
most, only a moral power. This was forcibly illustrated during the late war, 
when a military officer, not of high rank, refused to obey a writ of habeas corpus 
directed to him by Chief Justice Taney. The courts are utterly powerless to 
compel the executive department of the government to obey the laws. They 
are equally powerless to say what laws shall be made by the legislative depart- 
ment of the government. They may, indeed, declare certain acts of the Legisla- 
ture void, but they proceed with the exercise of this power as a most delicate 
duty, knowing that in case of its wanton exercise, the legislative department 
of the government holds over them a suspended sword in the power of impeach- 
ment. On the other hand, legislative privilege is absolutety above and beyond 
the interference of the judicial courts. The fault with Mr. Street’s paper was, 
that he endeavored, without any good occasion, to revive an obsolete and worn 
out doctrine, a doctrine which perished at the beginning of the century, and one 
which is as dead to American jurisprudence as the doctrine that the king can 
do no wrong. His paper called forth an animated discussion the next day. We 
regret that we cannot give a synopsis of it. It was opened by Mr. Bonney, of 
Chicago, who eloquently pleaded for what he called the doctrine of judicial 
supremacy. Mr. Bonney went nearly as far in one direction as Mr. Street had 
gone in the other. There can be no such thing as judicial supremacy, for the 
reason, already stated, that the judicial power is no more than a moral power. 
In the clash of arms, it is paralyzed. Without the aid of the executive branch 
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of the government, the judges can do nothing to enforce their authority. They 
must, if not obeyed, sit in their judgment seats while the rabble pull their 
beards, as the Gaulic soldiers pulled the beards of the Roman Senators. Never- 
theless, the growing power of the judicial courts in America illustrates the 
truth that moral power, working continually and unostentatiously, is far more 

_ effective than mere physical power. The barbarians subdued Rome, and then 
the religion of Rome subdued the barbarians. The judicial branch of the gov- 
enment, while not attracting in so great a degree the public attention as the 
legislative and executive branches, is far more potent, and commands in a much 
higher degree the confidence of the people. We think that both Mr. Bonney’s 
idea of judicial supremacy, and Mr. Street’s idea of each department of the gov- 
ernment being the concensive judge of its own powers, are mistaken ideas. In 
a free country there can be no such thing as unchecked power in any depart- 
ment of the government; nor can one department of the government be supreme 
so long as it is unable to enforce obedience to its mandates without the aid of 
another department. 


Seymour D. Tuompson, of Missouri, read the next paper, which had for its 
subject, ‘Abuses of the Writ of Habeas Corpus.’’ The point of interest in this 
paper was the assertion that the jurisdiction of the federal courts, in the use of 
the writ of habeas corpus, had been gradually so extended by acts of Congress, 
and by judicial interpretation, that the police regulations of the States, and even 
their constitutions, lie at the feet of the inferior federal judges. He called 
attention to the fact that the federal district and circuit judges have, in several 


instances, unlocked the penitentiaries of the States and released therefrom 
prisoners held in execution under sentences of the superior courts of the States, 
and that, in one instance, jurisdiction to re-examine the validity of a prisoner's 
detention, by means of the writ of habeas corpus, had been asserted by a federal 
district judge, although the judgment against the prisoner had been affirmed by 
the Supreme Court of the State in which such federal judge was sitting. He 
called attention to the fact that, in cases of habeas corpus, with one rare excep- 
tion, no appeal or writ of error can be prosecuted to a higher federal judge than 
the circuit judge, and that in cases like Parrott’s Chinese Case (6 Sawyer, 349), 
where the Federal Circuit Court sitting in California declared an ordinance of 
the Constitution of that State null and void, the law affords no means by which 
the question can be re-examined in the Supreme Court of the United States. 
He did not suggest a remedy for this anomalous state of things; and it is obvious 
that the remedy which ought to be applied should be a matter of careful consid- 
eration. The remedy most consistent with established principles of law would be 
the enacting by Congress of a statute declaring that the writ of Aabeas corpus should 
in no case extend to cases where the prisoner is in execution under the judgment 
of a court of a State; the effect of which would simply be to put the prisoner to 
his writ of error. The objection to this remedy is, that it might deprive prison- 
ers held in execution under the judgments of the State courts contrary to the con- 
stitution, laws, or treaties of the United States, of a speedy and direct means of 
securing their enlargement. The delay of an appeal to the highest tribunal of a 
State in which the case is examinable, and a writ of error from thence to the 
Supreme Court of the United States might, in some cases, have the effect of de- 
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priving the prisoner cf all remedy. The very least that Congress can do is to 
pass a law providing that, wherever a prisoner held under such process, whether 
before judgment, or in execution, is discharged on habeas corpus by a court of 
the United States, the State whose process is thus found invalid shall have the 
right to prosecute a writ of error from the decision to the Supreme Court of the 
United States; provided that such writ of error shall not operate as a supersedeas 
of the judgment or order made under the writ of habeas corpus until the final 
decision of the Supreme Court of the United States. The subject of this paper 
was referred to the Committee on Jurisprudence and Law Reform, with instruc- 
tions to report at the next meeting. 


Tue paper in which the greatest interest centred was that read by John 
M. Shirley, of New Hampshire, on ‘*The Future of Our Profession.” We 
publish this paper elsewhere in the present number of the Review. It met with 
universal commendation, and drew forth considerable discussion. That part of 
it which calls attention to the hasty and slovenly manner in which appellate 
courts frequently do their work was especially noticed and debated. This habit 
on the part of some of the appellate courts of the country was denounced by the 
speakers as a crying evil, and one to which the attention of the profession, and 
especially of the courts themselves, could not be too strongly drawn. The 
truth is that most of the appellate courts in the United States are overburdened 
and the judges have to choose substantially between the doing of their work 
hastily or not doing itall. A hasty decision, which reaches substantial justice, 
is much to be preferred to a sound and careful decision which entails sucha 
delay that the delay itself is equivalent toa denial of justice. We may illustrate 
by the case to which we have had occasion to refer to already: A ward brought 
his guardian to a final settlement; had a judgment against him in the Probate 
Court; the latter appealed, and by successive appeals until the cause was finally 
heard in the court of last resort, succeeded in keeping his ward out of the patri- 
mony for six years. The case was remanded; and when it again reached the 
Probate Court, the only question remaining related to the computation of inter- 
est during the six years since the former judgment of the Probate Court. Upon 
this question, the guardian again appealed, and six years will elapse in any event 
before the ward can come into possession of hisinheritance. In the meantime the 
most valuable opportunities of life will have been lost to him, for want of the means 
to improve them. His whole prospects in life may have been destroyed. We 
could make a catalogue of such cases, showing the crying evil which results to 
litigants, from the delays in litigation which arise through the fact of the appel- 
late courts becoming clogged in the performance of their work — a circumstance 
which, in some cases, is known to be due to the laziness and incompetency of 
the judges. There is not as much danger to litigants from hasty work asa 
good many suppose, as long as the judges keep in view a sincere purpose of 
doing substantial justice; but if a court is narrow and technical, and at the same 
time proceeds with its work with undue haste, great injustice will frequently be 
done to litigants, and the effort to preserve uniformity of decision will not be 
achieved. 
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StmEON BaLpwin, of Connecticut, read a paper on Preliminary Examinations 
in Criminal Cases,’’ the drift of which was an attack on the old humbug which we 
have inherited from times when there were more than one hundred capital 
felonies, and when the prisoner was not allowed to have counsel to aid him in 
his defence, nemo seipsum accusare tenetur. Professor Baldwin seemed to think 
that the provisions of the State constitutions to the effect that no man shall be 
compelled to give evidence against himself do not necessarily stand in the way 
of so changing the statutes which allow prisoners to testify in their own behalf, 
as to authorize the prosecuting officer to comment upon the failure of the accused 
person to take the witness stand, and to authorize the court to instruct the jury 
that such failure is a circumstance to be considered by them in arriving at their 
verdict in the case. There is nothing more silly in the whole law than the extent 
to which this maxim has been preserved in modern times. Ifa gang of professional 
rogues were to meet together, and frame a statute for their own benefit, the 
maxim that a man shall not be compelled to give evidence against himself is, 
above all others, the statute which they would frame. We have entirely out- 
grown the reasons which brought the maxim originally into existence. It was 
intended, as Professor Baldwin showed, to prevent the prisoner from being 
compelled, by torture, to give evidence against himself. It was never intended to 
prevent the court, or the State’s officer in a proceeding, the object of which is to 
illicit the truth, from putting the questions to the man who, of all others, is able 
to tell the truth concerning the transaction under inquiry. The existence of the 
Tule, as every experienced judge and practitioner well knows, is the most effec- 
tive means by which professional criminals escape the dues of justice, and con- 
tinue to prey upon society. There are in every large city professional thieves, 
well known to the police, who have been at large, plying their vocation, with an 
occasional interruption by a term in the penitentiary, for many years. These 
men commit a hundred crimes where they receive a single punishment; and, more 
than anything else, it is this maxim that enables them to do so. If, whena 
burglary is committed, the professional burglars, well known to the police, who 
are in town, could be at once arrested, brought before a magistrate and interro- 
gated as to their whereabouts at the time in question, a most effective means 
would be put in the hands of the law for the detection and punishment of 
crime. A man ought not to be compelled by torture, Jine, or imprisonment, to 
give evidence against himself; but the rule which allows him to keep his mouth 
shut when he, of all others, knows most about the subject of the inquiry, 
which prevents the prosecuting officer from commenting upon this fact to the 
jury, and which compels the judge to tell the jury that they shall not draw any 
unfavorable inference against the prisoner from the circumstance, is a worn out 
humbug, in favor of which nothing can be said; and Professor Baldwin deserves 
the thanks of the country for having had the courage to point it out. 


THE next President of the Association is Cortland Parker, of New Jersey. 
The Secretary, Treasurer and Executive Committee remain as heretofore —a just 
compliment to the efficiency with which they have descharged their respective 
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duties. Indeed, they have come to be regarded as the ‘old ticket,’ and so 
they are called, and sometimes, for short, the “0. T.”’ They are as follows: — 

Secretary, E. Otis Hinkley, of Maryland; Treasurer, Francis Rawle, of 
Pennsylvania, Executive Committee —Chairman, Luke P. Poland, of Vermont; 
Simeon P. Baldwin, of Connecticut; William Allen Butler, of New York. The 
Vice-Presidents are merely Ornamental officers, one from each State, and a list 
of their names would be about as interesting, except to themselves, as Homer’s 
catalogue of the ships is to the student. 


A CONSIDERABLE discussion was had as to the place of the next meeting. Mr. 
Bonney, of Chicago, pressed the convention to consider the advisability of 
selecting that city. It is evident that the sense of those present was strongly 
against Chicago; but their views ought not to be decisive of the question; and 
we understand that the Executive Committee have, by a circular, taken the 
sense of all the members of the Association, first, on the question whether the 
meetings ought to be held continuously at Saratoga, as heretofore, or whether 
they ought to be held at different places; and secondly, as between Saratoga 
and Chicago, which place is preferred. Our own view is that Saratoga is an 
exceedingly pleasant place for such anniversaries; but it is evident that there is 
a good deal of justice in the observation of a late number of the Albany Journal, 
that those who attend the meetings of the American Bar Association are, for 
the most part, the habitués by whom the Association was first organized, and who 
go to Saratoga every summer to spend their vacation. Another thing which 
ought strongly to be considered is, that the proceedings of the Association are 
never reported at large, in the daily press, because no papers are published at 
Saratoga which are large enough to publish any more than the most meagre 
synopses of such an affair. The result is that the proceedings of the body are 
never brought home, even in the most partial way, to the reading public at 
large. If the meetings were in the large cities, the great dailies would report 
in extenso their proceedings as a matter of local interest; and, without doubt, 
would give very full synopses of the papers read and the addresses delivered. 
Take, for instance, the case of the meeting of the Kentucky Bar Association, held 
this year at Louisville; the Louisville Courier-Journal printed in full the able and 
learned paper read by Mr. Reinecke of that city on the Codification of the Com- 
mon Law. Isis clear that if the American Bar Association becomes migratory 
in respect of its annual meetings, its proceedings will become, in a much larger 
sense than they now are, a representation of the best professional thought and 
activity of the whole country. Saratoga, in point of fact, is on one side of the 
country. You do not get near the geographical centre of the United States 
until you get near the Rocky Mountains. The Pacific coast, if we mistake not, 
has been almost entirely unrepresented at the six annual meetings of this body. 
It does really seem that it would be worth while for the Executive Committee to 
try the experiment of holding at least one meeting of the Association in one of 
the great central cities of the country, like Chicago or St. Louis. It cannot be 
doubted that it would result in a greatly increased attendance, although the 
personal comfort of the members might not be thereby promoted. One thing, 
however, is certain, and that is that a man can put up at a hotel in Chicago or 
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St. Louis without feeling the sensation which a man feels when he is conscious 
that every man to whom he says, ‘‘ How do you do,”’ is holding out his hand for 
a fee, or else trying to steal something from him. The attachés of the watering- 
place hotels are a set of cormorants and leaches. We heard one member of the 
American Bar Association say that he would rather sleep under a tree than put 
up at the leading hotel in Saratoga; and, having tried both experiments, we 
cordially echo his sentiments. As to the benefit to be derived from drinking 
Saratoga Springs water, as between that and Chicago River water, we would pre- 
fer the latter. 


THE banquet of the American Bar Association is never reported. If it could 
be reported, the report would form the most interesting part of its proceedings. 
On this occasion the chair was filled by one of the ex-Presidents of the Associa- 
tion, Edward J. Phelps, of Vermont. Mr. Phelps is a brilliant orator; he pos- 
sesses an exuberance of humor and wit which cannot be described. His 
manner of presiding was entirely unreportable. Some of the speeches were 
weighty and solid, like that of ex-Governor Dorsheimer, of New York, who 
never rises to speak without speaking well. Others, like that of Mr. Storrs, of 
Illinois, were especially devoted to bringing down the house. Mr. Storrs is a 
born orator. He is probably the most eloquent and versatile speaker in the 
United States, with the possible exceptions of Col. Ingersoll and Mr. Phelps. 
His oratory surpasses oratory itself, and sets every one to wondering how he 
could do it. It is needless to say to those who have heard Mr. Storrs that he 
brought the house down, and kept it down for about half an hour. The young 
man eloquent of the affair, was Mr. Smith, of Pennsylvania. He is also a born 
orator, and in Philadelphia, where he lives, he goes by the soubriquet of “ the 
silver tongued.”’ If there is any connection between silver and oratory he is cer- 
tainly the best silversmith at the junior bar. Whether in matter or in manner — 
in what he says, how it is put together, the tones of his voice, or the grace of his 
gestures, he is at all points the finished orator; and we give notice to our young 
friends, scattered here and there throughout the country, that they will hear of 
young Mr. Smith of Philadelphia hereafter. Lord Coleridge had arrived in New 
York, but unfortunately not in time to attend the meeting or banquet. A message 
of welcome was sent him in the following graceful language: ‘‘The American Bar 
Association, convened at its annual mecting at Saratoga Springs, being advised by 
telegraph of the arrival of Lord Chief Justice Coleridge on the steamship Servia 
to-day, extend to him in behalf of the entire Bar of the United States, federal and 
State, as here represented, a most respectful and cordial welcome, with the earn- 
est wish that the interest taken by the American Bar in his visit to the United 
States, marked by their sincere esteem for his personal character and eminent 
professional and public services, as well as by their respect for his high office, 
may in some degree contribute to the pleasure of his sojourn in this country.”’ 
To which his Lordship responded in a telegram of regrets, expressing at the 
same time his regard for the sentiments conveyed and for the body from which 
they emanated. 


Ir seems that we are entering upon an era of cheap law books. About 
a year ago some men, unknown, so far as we know, to the legal profession and 
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to the law-book selling trade, organized a concern called the Lawyers’ Co- 
operative Publishing Company, and established themselves at Newark, Wayne 
County, New York, wherever that is. They began republishing the reports 
of the Supreme Court of the United States, without any condensation or cut- 
ting out of briefs, with considerable annotations, and they advertised “that they 
would sell them at the astonishingly low price of $1 per volume of the original 
reports. Fora time they seem to have been looked upon as visionaries or fool- 
hardy adventurers, who would publish two or three volumes and then collapse, 
But, contrary to expectation, they kept right on, getting out volume after volume; 
and they have, down to the time of the present writing, reprinted forty-nine vol- 
umes in twelve. Regarded at first as visionaries, later they came to be looked 
upon as guerillas, invading the prescriptive rights of the old publishers. Their 
scheme of reprinting the reports of the Supreme Court of the United States 
succeeded so well that they announced their intention of reprinting the early 
reports of New York in the same manner and upon the same terms. Their 
operations finally created genuine alarm among the old publishers, and the latter 
saw that they would not only have to meet cut with cut, but undersell them and 
crush them out, in the genuine old way in which monopoly crushes out young 
enterprises. Accordingly, Messrs. Banks & Brothers entered upon the -pub- 
lishing of a rival cheap edition of the New York Reports, edited by Mr. Brightly, 
the well-known digest-maker, and Messrs. Little, Brown & Co. have begun 
publishing a subscription edition of the Massachusetts Reports, printed from 
the original stereotype plates, and therefore in good, large type, at the low price 
of $1 per original volume. They have done more,—they have reduced the 
price of Curtis’s edition of the United States Supreme Court Reports, which 
comprise in twenty-two volumes fifty-eight of the original reports, to 344 net, 
which is about seventy-five cents per volume of the original reports. Curtis’s 
edition is better and worse than the co-operative publishers’ edition. It is 
printed in larger and better type, but most of the statements of facts and all 
of the briefs are cut out, and it is not as well annotated. Messrs. Little, Brown 
& Co. have also reduced the price of the fourteen volumes of Otto’s Reports to $2 
pervolume net, or $2.25, postage paid. They offer for sale an entire set of the re- 
ports of the Supreme Court of the United States, one hundred and six volumes in 
sixty-tive, for $130 net. The Pennsylvania Reports have tumbled, under the 
pressure, to $2 per volume, and there are signs that the good work will go on. 
The benefit of this reduction in price in the materials of jurisprudence can 
scarcely be overestimated. The struggling country lawyer can now have, 
without cramping himself very much, not only the reports of the Supreme 
Court of the United States, but also those of several of the older States. As 
yet, the price of legal treatises have not began to decline in sympathy with the 
reports. The reason is that they are copyrighted; the necessity of frequent 
revisions enables the author to secure a new copyright upon the material in 
every new edition. The cost of paper and of printing has greatly fallen in recent 
years. The publishers are maintaining with vigor almost the same prices which 
they obtained fifteen years ago, when it cost fifty per cent more to print a book 
than it does now. They are keeping up the price, but without making a fair 
division with the author. Reputable legal authors receive no greater royalty 
now than they did fifteen years ago. They receive the sum of $1 per volume 
on an ordinary book that sells for $6. The cost of manufacturing books has 
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become so cheap that a two thousand edition of such a book can be printed by 
an economical publisher as low as $1.75 per volume. We expect the publishers 
to rush into print and dispute this, but we know it to be true, and, having no 
entangling alliances with any of them, we are in a position where we can tell 
the truth to the profession. The publishers have pursued a narrow and short- 
sighted policy in not dealing more liberally with the writers. The result has 
been that men of ability, almost without exception, have found it impossible to 
follow law-writing as a profession. They have quit the business as soon as 
they have, through this means, acquired standing in their profession. There, 
for instance, is Mr. High, of Chicago. His works are the best practical books 
on special titles of the law which have been written in any recent period; but 
he has probably written his last book. He is engaged in a practice at which he 
finds it possible to make a respectable living and to lay up something for the 
future. Most of the law writing and the editing of legal periodicals is given 
over to law students and amateurs. It is believed that the greatest income that 
was ever attained by any legal author, as the fruit of a lifetime of toil, was that 
of Professor Parsons, which did not exceed $6,000 a year. But this was a dis- 
tinguished exception. The rank and file of law-book makers are not making 
more than clerk’s wages. If aman sits down to write a law book, and hires a. 
stenographer to assist him, the stenographer will make twice as much as he will. 
One reason why publishers are not able to pay a better royalty to their authors 
is, that they are now obliged by competition to carry on all retail trade through 
the miserable system of commercial drumming. It is estimated that six hun- 
dred millions a year are now spent by the American mercantile community in 
this way. The difference in running a business which has to be carried on by 
drumming, and one which has not, is shown in the fact that a retail lumber 
merchant has been known to carry on his business at a Cost of one per cent 
of his gross sales; while it is believed that it costs the most economical pub- 
lishing houses fifteen per cent to run their business. It costs some of them 
more than this, so that they make nothing, and even lose in selling many of the 
publications of other houses. 


To THE lawyer or judge, worn with the continuous labors of the year, when 
the time for vacation comes, if it comes at all, —and certainly it is a real neces- 
sity to most professional men, — the character and extent of that vacation are of 
the utmost importance. To be of the highest benefit it should bring to him 
change of climate and scene with novelty and variety ample to divert and enter- 
tain the mind, while body and brain protit by the new conditions and influences. 

This granted, idleness of body and inactivity of brain are even undesirable 
for the best and truest recreation of tired brain workers. Thus thinking, 
whether rightly or wrongly, but unquestionably tired, the managing editor of the 
Review shaped his summer vacation accordingly, and now begs to say a few 
words about it. The outcome was so gratifying that others may profit thereby. 

About the middle of July he took the Northern Pacific Railroad, then almost 
completed, for the Pacific Coast. That railroad passes through a very attractive 
and interesting country, quite new to most of us, and one which, but for that 
railroad, and the marvellous energy, courage, and foresight of its present man- 
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agement, would have remained practically inaccessible and unknown for the 
remainder of the present century. The managers have opened up to the nation 
almost an empire of unmeasured value to the entire country, and if they reap 
large pecuniary returns, it will be no more than a just recompense for the risks 
taken, and the labor spent. They have substantially created the values in which 
they share. Careful observation shows that the effect of their policy has been 
to conciliate and satisfy the people who have flocked to the region thus opened, 
If the past foreshadows the future, their best friends will be those who use the 
road, whether for business or pleasure. 

At the Yellowstone National Park a week was too scanty for full examination 
of its wonders. No such marvels are accessible elsewhere on this continent, or 
in Europe, as the geysers and hot springs, and they are quite worthy of all the 
time and expense incident to the visit, if there were no other objects of inter- 
est. Description fails to convey any adequate conception of the phenomena 
there witnessed; for elsewhere one finds nothing analogous. This visit was too 
early for the benefits of the hotel and the other conveniences which Mr. Rufus 
Hatch’s Park Improvement Company were then preparing for the public, and 
which will be fully available next season, but was none too early to make evident 
that responsible parties should alone be permitted to provide for the public 
within the park itself; for, at Gardner, just north of the border line, unlicensed 
enterprise had gathered twenty-eight saloons and thirty-two houses, — tents in- 
clusive, — with entertainment to match. There was already employment for the 
attorney had there been a court in which to practice. The railroad through- 
out its length is bordered by growing towns, some of them like Helena, already 
well known, where the young lawyer will find abundant scope for his best ener- 
gies. This is true as well of Portland, and its new rivals, Tacoma and Seattle, 
where substantial growth is so rapid and assured that the profession will not be 
readily overcrowded. As our readers know, the learning and high judicial char- 
acter of Judge Deady indicate that, at Portland, and indeed in the whole of Ore- 
gon, the profession has no mean standard. The summer climate of the whole 
Northwest coast proved highly restorative and delightful. 


There is nothing 
enervating there. 


In the Willamette Valley, on the Columbia River, and along 
Puget’s Sound, as far as Victoria in British Columbia, the forests, mountains, 
rich lands and picturesque waters furnished an endless variety to attract and 
interest the most indifferent visitor. These are all readily accessible by the 
trains and steamers of the Oregon Railroad and Navigation Company with as 
much facility and comfort as one visits the Hudson or the White Mountains. 
In the West these conveniences precede rather than follow population. 

From the Yellowstone to the Coast Range in Oregon the trout fishing was most 
excellent. These are genuine mountain trout, large and “ gamey,’’ and he must 
be apathetic indeed, whose enthusiasm does not kindle when a two or three 
pound trout rises to his fly. In the hills royal game abounds, though the sum- 
mer is not the best time for its pursuit. The trip from Portland to San Fran- 
cisco by steamer proved that the Pacific Ocean merits its name; but we left 
Oregon with regret. A few weeks there and in Washington Territory gave more 
vigor and health than a voyage to Europe. California is too well known to war- 
rant any comment, even upon the conspicuous loyalty of its citizens to their own 
land and its admitted and imagined charms, or upon their hatred of Chinamen, 
whose services they do not seem at all in earnest to dispense with. 
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Returning over the Central Pacific and the Denver and Rio Grande Railroads, 
both admirably managed, some of the finest hunting and fishing were found on 
the line of the latter road. To one whose tastes lie in that direction no greater 
favor can be done than to assure him that at Cimarron, and many other places on 
the line of the Denver and Rio Grande, he can readily find all that he desires in 
the line of these sports in a high and healthful region. Besides, this road merits 
fully its claim to be the “ scenic route ” of the continent. Briefly, a two months’ 
visit to the region indicated, has afforded, and will afford to the tired and worn 
professional man, whether lawyer or judge, a more thorough restoration of 
health and vigor with the pleasures of travel and field sports, than can be had 
in the same time in any other direction, as we think we know. 


WueEN Lord Chief Justice Coleridge arrived in St. Louis, the bar of the city 
tendered him an informal reception at the St. Louis Club, which came off the 
28th of September. The address of welcome by Judge Treat, of the United 
States District Court, and the response of the Chief Justice, were so appro- 
priate and so excellent in matter and method, and withal so admirably brief, 
that our readers would not forgive a failure to share these truly good things 
with them. Judge Treat read the following address of welcome: — 

“To the Right Honorable Lord Coleridge, Lord Chief Justice of England: 
Members of the bench and bar, federal and State, resident in St. Louis, 
tender to you a cordial welcome to this metropolitan city of the Mississippi 
Valley, and congratulate themselves on this opportunity to express their pro- 
found esteem for you personally and officially. Your wise and pure administra- 
tion of the law and learned expositions of its far-reaching truths have the 
respect and gratitude, not of your native land alone, but also of all other lands 
whose systems of jurisprudence rest upon the common law of England. As 
that body of law is our inheritance, we cherish its wise maxims as the safe- 
guards of public and private rights and of liberty. 

‘“ Alllaws, to be beneficent in scope and administration, must be the outgrowth 
of the advancing needs of civilization, and not the promulgation of arbitrary 
edicts, rigidly to be enforced and obeyed, even when the reasons therefor have 
ceased. It may be justly claimed for the common law that its elemental princi- 
ples readily adapt themselves to the ever-shifting conditions and diversified 
interests of society, modified by statutes, it may be, from time to time, as new 
exigencies demand. It has been enriched by the profound thought and wisdom 
of ages, and from other systems of jurisprudence, until, like yonder river, its 
full stream flows steadily on, ever widening and deepening in its course, and 
bearing in and with it untold possibilities for human needs and blessings; 
although its many sources, in remote fountains and tributary rills, hidden, per- 
chance, in obscure recesses far away, may elude the most searching inquiry. 

“The muniments of liberty established by Magna Charta and the bill of rights 
have been reproduced and strengthened here by American constitutions. The 
statutes of the several States are adjusted to the wants of each, and congres- 
sional enactments to the general welfare. All those written constitutions and 
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statutes, however, are interpreted in the light of the common law, to which 
reference must necessarily be had to ascertain the evils sought to be remedied, 
the mischiefs to be prevented, and the benefits to be secured. They live in the 
atmosphere of the common law, which envelopes them on every side, under- 
lying all their commands, and permeating with life-giving force each and every 
requirement. Without due knowledge, therefore, of its fundamental principles 
and the reasons on which they are founded, no American lawyer can master 
either the constitutional or statutory law of the land. To accomplish its just 
purposes, it is obvious that the common law must be so flexible as to secure 
adaptability to the varied and shifting circumstances, as well as the diversified 
interests of individuals and of society; otherwise it becomes not beneficent in 
its results, but procrustean. At the same time it must be so fixed and definite 
as to conserve the just rights of all, and keep firm and stable the foundations on 
which those rights are based. Hence it is that the American’ bench and bar 
listen eagerly to the learned utterances of English jurists, and in common with 
English-speaking people everywhere, reverence those whose ripe thoughts and 
exhaustive research make clear the path of right and duty for the pure and wise 
administration of law and justice. ; 

‘Recognizing in ygu one of those jurists to whom the American bench and bar 
thus owe gratitude and reverence, the members of that bench and bar here 
present, speaking through me, tender to you their sincere respect and esteem, 
and bid you a most cordial welcome.”’ 

Speaking without notes, in the most simple style, without gesture or other 
movement than a graceful swaying of his whole figure in accord with the senti- 
ment uttered, in tones of perfect clearness and much melody, so that not a word 
was lost, obscured, or overdrawn, his lordship replied as follows: — 

‘* Your Honor and Gentlemen of the St. Louis Bar: Before I say anything in reply 
to this very noble address to which I have just listened, permit me to apologize 
to you, if I have kept you waiting, and to assure you that it was nothing but the 
charms of St. Louis society and my ignorance of the time at which the meeting 
opened that have led me to detain you —if detained you I have. 

‘*Gentlemen, do let me say that I thank you for the address which his Honor 
has been pleased to read; I thank you individually, as a man, for the kind per- 
sonal expressions toward myself. I thank you still more, as a judge and asa 
lawyer, for the enunciation of those true and noble principles by which, in my 
judgment, those who have to expound the common law should be guided in the 
administration of the jurisprudence which underlies it. For myself, accustomed 
as I have long been to the candid criticism of English writers, I have some diffi- 
culty in recognizing, in the far too flattering portrait drawn in this address, any 
traces of the features of that original which I have been so long familiar with 
in the severely truthful mirror of the English newspapers. [Laughter.] 

**But truth obliges me to say that, as we all know, distance lends enchantment 
to the view. As the English portrait painters are much nearer to their subject, 
so it is tolerably certain, — especially as one knows that from their omniscience 
anything like error, anything like personal prejudice, anything like party feeling 
is, from the necessity of the case, uniformly absent [laughter], it is quite cer- 
tain that the English portrait is more correct than the other. I can only say 
sincerely that I am not aware that I have risen in our common profession by 
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any dishonorable act, and I can truly say that I have devoted the best of those 
poor powers which alone I can command, to the discharge of the many, the 
complicated, and the most important duties of the office which it is my lot to 
fill. [Applause.] But passing away from this very unimportant and unworthy 
subject, to the more general and far more important topics which are men- 
tioned in this address, do let me say I cannot express adequately how much I 
sympathize and agree with you, that law grows; that while its principles 
remain unchanged, the application of them must change with changing times; 
that the English common law is broad as the race, as diverse and elastic as the 
yarious peoples of which that race is composed, and that its wisdom and pro- 
fundity are as inexhaustible as our language. These things I have earnestly 
believed, am convinced of, and according to my power have from time to time 
sought to maintain in argument, and exemplify in practice. 

“But, gentlemen, our common law has had great dangers. The wise and 
broad liberality of Lord Holt and of Lord Mansfield would have antedated many 
of those salutary changes now embodied in the law, had it not been for the 
narrow and unbending learning of Lord Kenyon and Lord Eldon, which post- 
poned them for nearly a century; and in the same way the broad and manly 
sense of the judges of the Queen’s Bench and the Common Pleas in the times of 
Lord Denman and Lord Campbell were overthrown and carped at and overruled 
by a great lawyer, indeed, but a man of the most narrow technicality, who, when 
I was young, dominated Westminster with the most absolute and despotic 
sway. I mean Baron Park, afterwards known as Lord Wensleydale. He was a 
man who used to rejoice in non-suiting a plaintiff in an undefended cause; i.e., 
in doing what, by the very nature of the case, was injustice. He resisted with 
the utmost of his ability the very slightest attempts that were made to allow 
amendments in pleadings; ‘ For,’ said he, ‘Good Heavens! think of the state of 
the record.’ That was the parchment, the clients were nothing. He sought 
most deliberately to outwit and defeat the intentions of the English Parliament 
in 1852-54 to introduce something of equitable breadth into our common law 
procedure as it stood at that time. And he succeeded. I should be sorry to 
think that this was a fair description of everything existing at that time, but I 
remember a very great lawyer (I don’t know whether his name has reached 
this side of the Atlantic in the honor and distinction it ought to hold), Mr. 
Justice Maule, one of the most powerful intellects I ever knew, and at the same 
time a man who was certainly gifted with a slight turn of friendly satire. I re- 
member hearing him once say in court to a gentleman who was arguing at the 
bar, ‘Well, that seems a horror in morals and a monster in argument; but the 
case in Meeson & Welsby lays it down as law.’ [Laughter.] 

“T do not want to say a single word against the moral worth nor the intellec- 
tual force of these men. They were learned men, and men of extraordinary 
power; men who, if they had not had that extraordinary power, could not have 
done what they did; because I have always maintained that in law, in morals, in 
politics, in anything that you please, a man, to do much mischief, must be a very 
able and a rather good man. [Laughter.] 

‘But the common law happily has survived these dangers; it has survived to 
guard our freedom with its own great majesty; it has survived to be one among 
the many links which I hope bind England and America indissolubly together. 
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[Applause.] England is, in a certain sense, the mother, and America is the 
child; and the mother, like other mothers, suffered many pangs and much sor- 
row at the birth of her child. [Applause.] But now all these have passed 
away. She remembereth no more the sorrow in the joy and pride with which she 
looks upon the greatness and the glory of what she has brought forth.” [Great 
applause. ] 

The bar of the country are largely indebted to the Hon. Elliott F. Shepard, of 
New York, for the pleasure afforded them by this visit of the Lord Chief Justice, 
and we are glad to recognize the obligation. 
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BI-MONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME. ABBREVIATION. 
Alabama Law Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Cincinnati Law Bulletin. 
Colorado Law Reporter. 
Criminal Law 
Register. 

Denver Law Journal. 

Federal Reporter. 

nternal Revenue Record. 

Insurance Law Journal. 

irish Law Times. 

Journal of Jurisprudence. 

Kentucky Law Reporter and 
Journal. 


Law 

Legal ser. 
Legal Intelligencer. 
Legal News. 


Luzerne Legal Register. 
Maryland Law Record. 
Morrison’s Transcript. 
North-Western Reporter. 
New Jersey Law Journal. 
Dhio Law Journal. 
Legal Journal. 


Pacific Coast Law Journal. 

Southern Law Journal. 

Supreme Court Reporter. 

Supreme Court Transcript. 
fexas Law Journal. 


Texas L. Rep. 
L. Rev. 


West. Jur. 
Western Insurance Review. West. Ins. Rev. 
Wisconsin News. Wis. 


ADDRESS. 
Montgomery, Ala. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Chicago, Ill. 
Cincinnati, O. 
Denver, 
Jersey City. 
New York. 
Denver, Col. 

yashington, D. 
New Yok. 

Dublin, Ireland. 


Edinburg, Scotland. 


Frankfort, Ky. 
Lancaster, 
London, Eng. 
Scranton, Pa. 
Chicago, Ill. 
Phila Pa. 
Montreal, Can. 


Newark, N. 
Columbus, Ohio. 


Nashville, Tenn. 

St. Paul, Minn. 

Des Moines, lowa. 

Tyler, Texas. 

Austin, Texas. 

Galveston, | 
» a Ja. 


Washington, D.C. 
Bloomington, Ill. 
Philadelphia, Pa. 
Des Moines, lowa. 
St. Louis, Mo. 
Milwaukee, Wis. 


SBSu FSR SEES 


Action.—In one State founded on statute of another State.— A cause of action 
which accrued in the State of Iowa, under a statute of that State which makes every 
Corporation operating a railroad in that State liable for all damages sustained by its 
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employees in consequence of the negligence of other employees of said corpora- 
tion, when such wrongs are in any manner connected with the use or operation of an 
railway on or about which they shall be oy nr may be maintained and enforced 
in Minnesota. It is not necessary that the law of the State where the right of action 
accrued, and the law of the forum where it is sought to be enforced, should concur 
in holding that the act done gave a right of action. — Herrick v. Minn. & St. L, 
Ry. Co., Sup. Ct. Minn., N. W. Rep., July 15, 1883. 


— To recover possession of real property — Res judicata — Modification of final 
decree — Variance between decree and execution. —The decree of a competent 
court in a suit to enforce the right ofthe grantee against the grantors in an instru- 
ment admitted by both the plaintiffand detendants to have been intended to operate 
as a mortgage, determines the rights of the parties thereto and thereunder, so that 
either they or their privies as against each other, are estop to say or allege 
aught to the contrary. During the term the court may modify, supplement, or 
supersede a final decree in any case; and it will be presumed that in giving the 
second decree, the court intended to modify the first one, in so far as they differ, 
unless the circumstances plainly indicate the contrary. An execution directin 
the sale of mortgaged premises to satisfy the debt of the mortgagee, must be ba 
upon a decree, which is sufficiently indicated therein; but although thereis a vari- 
ance between the latter and the former, as to the date of the decree, the execution 
and sale thereon is valid, in favor of any person claiming thereunder, ifit plainly 
appears to the court upon a view of all the facts that the execution was in fact 
issued upon the decree in question, and for its enforcement.— Tilton v. Barrell, 
U.S. Cir. Ct. D. Oreg., Ch. Leg. N., July 21, 1833. 


— State immunity from suit— Waiver by appearance — Corporation of one 
State authorized to purchase franchise of dl Bax another State. — The he 
nity from suit belonging to a State is a privilege which it may waive. Where 
the charter granted to a corporation authorizes it to purchase the franchise and 
property of a corporation in another State, and the purchase is ratified by the 
islatures of both States, such corporation becomes in the other State exclusively a 
corporation of that State, and its powers in that State are to be determined by the 
laws of that State, and not by those of the State in which it was created. — Clark v. 
Barnard, Sup. Ct. U. S., Sup. Ct. Rep., July 23, 1883. 


—— On note givenas security. — On reargument, held, that as the evidence shows 
that the note upon which suit is brought was deposited as security for the perform- 
ance of a contract to convey certain land descri therein, and no suit has been 
brought to enforce such contract, or for damages for a breach thereof, suit on the 
note could not be maintained, and the former opinion [15 N. W. Rep. 56] is with- 
drawn. — Rumney v. Coville, Sup. Ct Mich., N. W. Rep., July 14, 1883. 


ADMINISTRATION. — Grant of letters testamentary — When void.— The statutory 
right of action for death by wrongful act, is not an “asset” of the estate of the de- 
ceased. Therefore, if it is essential to the grant of letters testamentary, that the 
deceased should either have been a resident of the county, or should have had assets 
therein, the grant of letters upon the estate of a non-resident, who had no other 
assets in the county, is void. — Perry v. St. Joseph, etc.. R. Co., Sup. Ct. Kan., 
Ch. . N., July 21, 1883; Cent. J.. July 13, 1883; Den. L. J., August 7, 
1883; Ohio, L. J., August 8, 1883. 


ADMIRALTY — Suit in on — Jurisdiction of the U. S. Dis. Ct. N. J.—The 
District Court of the United States for the district of N. J., has jurisdiction ofa suit 
in admiralty, in personam, against an N. Y. corporation, where it acquires such ju- 
risdiction by the seizure, under process of attachment, of a vessel belonging to such 
corporation, afloat in the Kill van Kull, between Staten Island and New Jersey at 
the end of a dock at Bayonne, New Jersey, at a place at least three hundred feet 
below high-water mark, and nearly the same distance below low-water mark, andis 
fastened to said dock by means of a line running from the vessel and attached to 


iles on the dock.—In re Devoe Mfg. Co., Sup. Ct. U. S., Sup, Ct. Rep., 
uly 23, 1883. 


—— Joinder of vessels where collision by fault of more than one.— Where an inju 
by collision is caused by more than one vessel, and one vessel is sued alone, suc 
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vessel has a right of contribution against the other vessel, and is entitled to 

the other vessel into the suit as a party. — The Hudson, U.S. Dist. Ct. 8. D. 
Alb. L. J., August 26, 1883. 

Acrnt. — See Usury. 

Auiens. — See Equiry. 

ASSIGNMENT. — Rights of assignor — Of assignee.—The assignor of property assigned 
for the benefit o no such interest in the distribution 
enable him to maintain an action for an injunction to restrain its appropriation by 

a single creditor through proceedings in attachment. To such an action the 

assignee has no right on his own motion to come in as adefendant. A defendant 

in an attachment suit cannot have the aid of equity to prevent a sale of the at- 
tached property, under an order of the court, on a ground that would have been 


equally available to him in that suit.— Smith v. Ashton, Sup. Ct. Neb., N. W. 
Rep., July 15, 1883. 


— Reserving exemption — Laches in claiming.— A. made an assignment for the 
benefit of creditors in 1876, reserving generally the $300 allowed him by act of 
Assembly. In 1880 the accountant filed his account, and then for the first time A. 
claimed bis $300 exemption. Held, that he was too late, and by his own laches 
had lost his right to it.— Chilcoat’s App., Sup. Ct. Pa:, Leg. Int., July 27, 1883. 


ATTACHMENT. — Chattel Mortgage — Equity. — The equity of redemption in personal 
property, pledged or mortgaged, may, after condition broken, be reached by at- 
tachment before judgment, and by garnishment after judgment in aid of execu- 
tion. —Burnham v. Doolittle, Sup. Ct. Neb., Leg. Adv., July 17, 1883. 


— When attachment will lie.— Foreign attachment is a remedy for the recovery of 


debts on damages arising ex contractu. It does not lie for a demand founded in 
tort. — Boger v. Bullard, Sup. Ct. Pa., Leg. Int., August 3, 1883; Pittsb. L. J., 
August 22, 1883. 


Atrorney.— Attorney and client — Fraud—A person died in the State, leaving real 
and personal property, and apparently, only remote collateral heirs. Adminis- 
trators were appointed, and by an agreement between the administrators and their 
attorneys for their mutual benefit the latter (who had discovered near relatives of 
the deceased in another State) F seenpricone from such heirs the estate for $2,000, 
valued by them at $12,000. Held, on complaint of the heirs the contract between 


the must be rescinded. —Handlin v. Davis, Ct. App. Ky., Rep., July 
18, 1883. 


— Disbarment of.— Although the general rule is, that an attorney at law will not 
be disbarred for misconduct notin his professional capacity, but as an individual, 
there are cases forming an exception where his misconduct in his private capacity 
may be of so gross a character as to require his disbarment. Where property is 
conveyed to an attorney in trust, without his professional advice, and he mortgages 
the same, for the purpose of raisinga sum of money which he claims is due him 
from the cestui que trust, and afterward sells the property and appropriates the 
proceeds of the sale to his own use, the relation of client and attorney not being 
created by such trust, his conduct, however censurable as an individual, oceupyin 
the position of a trustee, is not such as to warrant the summary disbarring o 
him on motion to this court to strike his name from the roll of attcrneys, but the 


injured party must be left to his proper remedy by suit.—The People ex rel. v. 
Sup. Ct. Iil., Alb., L. 28, 883, 


— Accepting service of original process, — An attornéy cannot, under his general 
authority, accept service for his client of the original process by which the action 
is begun, — Starr v. Hall, Sup. Ct. N. C., Den. L. J., July 24, 1883; Rep., July 4, 
1883; Leg. Adv., August 14, 1883. 


— And client — Burden of proving good faith.— Where the relation of attorney 


and client exists, the law makes a presumption against the attorney and in favor 
of the client. In such cases the onus is on the attorney to prove the entire bona 
fides of any transaction between them.— Merrymanv. Euler, Ct. A 


pp. Md., Cent. 
_ L.J., July 18, 1883; Alb. L. J., July 21, 1883; Cin. L. Bul., ‘August 6, 1883. 
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—— Claim of attorney — When Statute of Limitations commences — Suit by member 
of partnership in his own name.— The Statute of Limitations bars the claim of an 
attorney as it does the claims vf other persons when the services may be measured 
in a similar way as the services of others. It does not begin to run against the 
claim for conducting a suit until the end of his services in that case; nor would it 
against his claim for other special services, until it was finished. One member of 
a partnership, to whom the others have transferred their interest in the partner. 
ship property and claims, cannot sue and recover a debt which was owing to the 
firm in his own name. — Mosgrove et al., Administrators, v. Golden, Sup. Ct. Pa, 
Pittsb. L. J., July 18, 1883. 


—— Authority of attorney to compromise. — An authority to compromise cannot be 
inferred from the bare relationship of attorney and client. Persons dealing with an 
attorney at law respecting his client’s business may justly infer he has all the powers 
implied by the relation, but not that he has the powers of a general agent to com- 

romise and release debts or transfer and convey the goods or lands of his client. — 
aacs v. Zugsmittis, Exr., Sup. Ct. Pa., Leg. Int., August 31, 1883. 


Battor- Warehouse receipt —Indorsement and delivery—Lex loci— 
Title of indorsee. —An indorsement and delivery in another State of a receipt for 
oods stored in a private warehouse in Mass. are to be governed by the law of this 
State. An indorsement and delivery by a bailor, of a receipt for goods stored in a 
private warehouse, by which the bailee promises to deliver the goods to the bailor 
upon the payment of charges, and not to hold or deliver to his order, do not pass 
the title to the goods to the indorsee as against an attaching creditor of the bailor, 
no notice of the indorsement having been given to the bailee. —~ Hallgarten v. Old- 
ham, Sup. Jud. Ct. Mass., Rep., August 1, 1883. 


Bankruptcy. — See LImIraTIons. 


Banks AND Bankina. — Certificate of deposit —When due— Negligence. — Plaintiff 
deposited $2,500 in bank, and received a certificate of deposit, payable to the order 
of Nimeelf, on the return of the certificate properly indorsed. ie left the certificate 
properly indorsed with J., as security for the return of a patent taken out for ex- 
amination, and J., thirty-one days after the date of the certificate, presented it to 
the bank, and the bank purchased it without any notice of the fact that J. was not 
the owner. Held, that such a certificate did not become due until payment was 
demanded, and that it was not presumably dishonored by lapse of time ; and if the 
bank acted in good faith and without negligence, it was not liable for the value of 
the certificate. — Birch v. Fisher, Sup. Ct. Mich., Ohio L. J., July 28, 1883; Ch, 
Leg. N., July 14, 1883. 


—— Mismanagement by officers — Action by stockholders for. — An action will not lie 
by a stockholder in a national bank against the president and directors for their 
neglect and mismanagement of the affairs of the bank, whereby insolvency ensued 
a the stock became worthléss. — Conway v. Halsey, Sup. Ct. N. J., Ohio L. J., 
August 18, 1883. 


Brits anp Nores.— Alteration of note — Reversal of judgment.— Where a note, 
containing no stipulation as to interest, is altered by the principal maker without 
the knowledge of his surety, before its delivery, by the addition of the words “ with 
ten per cent interest from date,” held, that such alteration is material and 
makes the note void as against the surety, although the same is made without the 
knowledge of the payee.—Jones v. Bangs, Sup. Ct. Com. Ohio, Cin. L. Bul., 
July 23, 1883. 


— Indorser — Explanatory statement over signature.— Writing nis name _ across 
the back of a promissory note by the payee is an indorsement, notwithstanding the 
signature is preceded by a detailed statement of the payee’s financial condition, and 
of the consideration of the note. — — v. Heller, Sup. Ct. Pa., Luz. Lb 
Reg., July 13, 1883; Leg. Int., August 31, 1883. 


—— Sale of note — Insolvency of maker — Mistake. — Plaintiffs were owners of & 
romissory note made ei L. & Co., which was sold by brokers after eleven o’clock 

in the forenoon to defendant who paid the money to the brokers. At half past ten on 
the same day an attachment was issued against L. & Co., and their property seized, 
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AND Notes — Continued. 
and their notes afterwards went to protest. The brokers paid the money into 
court. Held, that there was a mutual mistake, and that defendants were entitled 
to the money deposited in court. — Harris v. Hanover National Bank, U. S. Cir. 
ct. S. D. N. Y., Ohio L. J., July 21, 1883. 


——Usury.— Promissory note in following form : ‘On or before the first day of 
January, 1880, we promise to pay to the order of P. W. & Co., one hundred dollars, 
with interest at ten per cent from date until maturity; the principal to draw inter- 
est at the rate of twenty-four percent per annum from maturity until paid, as com- 
pensation and damages for non-payment thereof.” Held, in anaction thereon, that 
the note was not usurious on its face, the twenty-four per cent being construed asa 
penalty, and the plaintiffs he/d entitled to recover interest at the legal rate. — Wey- 
rich v. Hobelman, Sup. Ct. Neb., N. W. Rep., July 15, 1883. 


— Indorser — Discharge of.—The holder of a note accepted part payment from 
the maker, and agreed to extend the time for payment of the balance; he sub- 
sequently recovered judgment upon the note against the maker and indorsers, and 
one of the indorsers, with knowledge of the part payment, but without knowledge 
of the indulgence granted the maker, executed a deed of trust to secure the pay- 
ment of the judgment; upon discovering the indulgence he enjoined the sale under 
the deed of trust. Held, discharged as indorser, and cannot be held to have 
waived the defence by executing the trust deed. —Day, Rec’r, v. Martin, Sup. 
Ct. Va, Va. L. J., August, 1883. 


— Negotiable instruments — Validity of note made as to foreign State. — The va- 
lidity of a note made in Nebraska and payable in New York is to be determined 
by t 4 laws of Nebraska. — Joslin v. Miller, Sup. Ct. Neb., Wash. L. Rep., July 
28, 1883. 


— Trust fund notes— Notice — Diligence.— W. R., guardian of the estate of 
three minors, upon a sale of their real estate, took the notes of the purchaser, 
drawing interest, for deferred payments, payable to the order of said W. R., guard- 
ian of A. K., C. K., and E. K., and secured by a mortgage on the real estate sold, 
Held, That one who buys such notes bearing on their face the marks of a trust 
fund, is put upon inquiry; and if he buys them from the guardian, under circum- 
stances fairly indicating that they were sold against the interests of the wards, he 

ts no title from the — who misappropriates the proceeds of the sale. — 
trong v. Strauss, Sup. Ct. Ohio, Leg. Adv., July 10, 1883. 


— Consideration — Security for payment of purchase-money — Surety. — When & 
promissory note is given as security for part of the purchase-money of real estate, 
and on default of the vendee the sale is afterwards rescinded and the property re- 
sold, no action can be maintained by the vendor against the surety on the note. — 
Wotring v. Shoemaker, Sup. Ct. Pa., W. N.C., August 9, 1883. 


— See CorporaTions; NEGOTIABLE PAPER. 
Boarp oF TRADE CERTIFICATE. — See Equity. 


Bonp. — Cashier of Unincorporated association — Inco: tion of society—Liability 
of surety. — The sureties on the bond of the cashier of an unincorporated as- 
sociated association are not liable when the association becomes a chartered 
company with other privileges and limitations than those to be exercised by the 
—_ association. — Bensinger v. Wren, Sup. Ct. Pa., Pittsb. L. J., August 15, 


_ Boxps (MuntcrpaL). — Railroads — Validity. — Railroad bonds, issued by a town 
for construction purposes, recited that they were issued for the railrcad company, 
and that the property und credit of the town were pledged for their payment. 
The bonds were negotiated to bona fide holders for value. Held, that the recitals 
meant that the preliminary proceedings, provable in pais, were regularly taken, 
and that the town was equitably estopped from denying the same. —Town of Emi- 
nence v. Grassar’s Ex’r., Ct. App. Ky., Rep., August 1, 1883. 


— Authority of agent — Statute must be strictly followed — Power of court— 
Payment of interest. — Purchasers of municipal bonds executed by agents must 
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Bonps (MunicrpaL) — Continued. 

ascertain at their peril that the delegated authority has been conferred. Every step 
required bya statute authorizing a town to issue bonds in aid of a railroad must 
be in strict conformity with the statute. When a court or judicial officer exercises 
a special statutory power outside the scope of the usual jurisdiction of courts of 
general powers, the record of the proceedings must show that the statutory 
authority has been pursued. Payment of interest by the town upon its bonds does 
not amount to a ratification where there was a total want of authority to issue the 
obligations.--Cowdrey v. Town of Caneadea, U.S. Cir. Ct. N. D. N. Y., Rep., 
August 8, 1883. 


Bonp (OFFICIAL). — Guardian’s bond — Erasure of name of surety. —Suit was 
brought on the official bond of a guardian. The name of A. written in the bod 
of the bond and subscribed as one of the sureties was in both places erased. Held, 
that, as the bond was on the files of the court, the presumption is that it was the 
bond areas by the court, and that the alterations were made by the obligors 
before delivery or presentation for approval.— Xander v. The Commonwealth, 
yg ae Pa., Leg. Int., July 27, 1883; Lan. B., August 18, 18883; Rep., August 

2, 1883. 

Common CARRIER. — Damages — Limiting liability of common carrier. — A common 
carrier is, at common law, absolutely liable for the safety of goods intrusted to him 
for transportation, except for losses and injuries caused by ‘the act of God, the 
public enemy, or the party complaining.”” He may, by special contract, limit his 
extraordinary liability as an insurer —that is, his liability for Iosses and injuries 
occurring by unavoidable accidents not within the exceptions named ; and this lim- 
itation may extend to the character of the risks or accidents for which he shall be 
liable, and to the amount of damages for which he is to be liable, in the event of a 
loss or injury, when the purpose is to secure a just proportion between the com- 
pensation which he is to receive and the amount for which he is to be liable. But 
— policy forbids that he should be allowed to stipulate for any exemption or 
imitation of liability for losses or injuries caused by the tort, wilful detault, or 
want of skill or diligence of either himself or his servants. — Ala. Great 8. R. R. 
Co. v. Little, Sup. Ct. Ala., Ala. L. J., July, 1883 


— Railroads — Several lines — Liability for damages. — Where goods are trans- 
rted by several successive carriers, and it appears that they were in good con- 
ition when delivered to the first carrier, the jury may presume, in the absence of 
evidence to the contrary, that the s reached the last carrier in the same con- 
dition as when first delivered. — v. St, Paul, M. & M. R. R. Co., Sup. Ct. 
Minn., Rep., August 1, 1883. 


—— Sleeping car com tg a carrier — Duty and liability — Remedy of pas- 
senger. — Where a berth in a sleeping car is engaged, the passenger impliedly 
agrees to conduct himselfin a quiet no | orderly manner, to take proper care of the 
berth while in his possession, and to give up the same at the end of his journey; and 
the carrier company impliedly stipulates to use all reasonable and proper means 
to preserve order and decorum in the sleeper, to furnish and keep on hand such 
supplies and conveniences as are usually found in like sleepers, and are necessary 
to the health, comfort, and safety of passengers, and also to permit the passenger to 
quietly and peaceably occupy his berth for the time engaged. And case lies for 
the breach of such implied contract against the carrier, as well as assumpsit.— 
Nevin v. Pullman Palace Car Co., Sup. Ct. Tll., Ch. Leg. N., August 11, 1883. 


ConsTITUTIONAL Law.— Insurance companies — Conditions of doing business. — 
Sect. 17 of the act relating to insurance (Chap. 50, Comp. Laws 1879, Kansas), in 
so far as it provides that when the laws of any other State impose upon the cor- ° 
porations of this State, applying to transact business within its limits, other and 
more onerous burdens mg coaiiens than those prescribed by the general pro- 
visions of said chapter for corporations seeking to transact business in this State, 
the same burdens and conditions shall be imposed upon corporations from that 
State, applying to enter this, is a complete and absolute expression of the legislative 
will, and though its operation depends on the contingency of legislative action in 
other States, is not thereby rendered unconstitutional. — Phenix Ins, Co. v. Welch, 
Sup. Ct. Kan., Ins. L. J., July, 1883; West. Ins. Rev., June, 1883. 
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— Power of Legislature to regulate fines, penalties, taxes, etc., of insurance com- 
nies. — The New York Legislature enacted that an insurance corporation in 
another State, seeking to do business in New York, should pay the same fines, 
penalties, taxes, etc., as were exacted of New York companies by the State of its 
origin. Held, that the legislation was not an unlawful —— of authority to 
the Legislature ofanother State. The Legislature has a right to fix a fine depend- 
ent on the extrinsic act of another State to determine its amount. The operation 
of a law may | renee J be made to depend on a future contingency, and to follow 
the changes of legislation in another State. — The People v. Fire Assn. of Pa., Ct. 
App. N. Y., Ins. L. J., July, 1883. 


— Usury laws — Repeal of. — A statute of Texas declared usurious instruments 
void as to the amount of the interest. A ape som statute repealed all usury laws. 
Held, that this repeal took away the defence of usury from existing contracts, and 
was valid under the federal constitution. — Ewell ». Daggs, Sup. Ct. U. S., Cin. L, 
Bul., August 6, 1883. 


—Erx post facto law. — Plaintiff in error stands convicted of murde? in the first 
degree by the judgment of the Supreme Court of the State of Missouri. He had 
been previously sentenced to tweftty-tive years’ imprisonment on his plea of guilt 
of murder in the second degree, which sentence was, on his appeal, reversed an 
set aside. By the law of Missouri, in force when the homicide was committed, 
this conviction was an acquittal of the higher crime of murder in the first d 
but that law was changed before the plea of guilty, so that a judgment on that plea, 
set aside lawfully, should not be held to be an sognitiel of the higher crime. 
Held, that the new law was an ex post facto law, and that plaintiff in error could 
not be again tried for murder in the first degree. — Kring v. The State, Supt. Ct. 
U.8., Crim. L. Mag., July, 1883. 


— Liquor license — Law of Ohio, April, 1883, construed — The Ohio statute entitled 
“An act further to provide against evils resulting from the traffic in intoxicating 
liquors,” authorizing annual assessments upon the business .of trafficking in in- 
toxicating liquors is a valid and constitutional enactment. The provisions of the 
second section of the statute do not operate where the real property, on and in 
which the business is conducted by a tenant, is held by such tenant under a lease 
for a term executed before the passage of the statute. — The State rv. Frame, Sup. 
Ct. Ohio, Am. L. Rec., July, 1883; Wis. Leg. N., July 26, 1883; Ohio L. J., August 
4, 1883; Ch. Leg. N., July 14, 1888. 


— Nisi prius — Copyrights — Photographs — Notice. — The presumption is in favor 
of the validity of an act of Congress, and a court at nisi prius will not declare 
an act unconstitutional unless convinced beyond a reasonable doubt of its uncon- 
stitutionality. Plaintiff marked photographs “ oe tg 1882, by N. Sarony.” 
Held, that plaintiff had given the notice required by the statute. —Sarony v. 
Burrow-Giles Lith. Co., U.S. Cir. Ct. S. D. N. Y., Leg. Adv., August 21, 1883; 
Den. L. J., July 24, 1883; Rep., July 4, 1883. 


—— Labor license tax — Personal liberty. — Police power. — By virtue of consti- 
tutional provisions, State and federal, every citizen of the United States, and 
every citizen of each State of the Union, has, as an attribute of personal liberty, 
the right of free passage from and through the State, without imprisonment or 
restraint, except by due process of law; and this right is subject only to such leg- 
islative regulations as may be imposed in the exercise of the police power, or 
remotely affected by the legislative exercise of the power of taxation by the State. 
“An act to require a person who employs or in any way engages laborers in the 
counties of Dallas, Perry,” etc., “for the purpose of removing laborers from the 
State, to pay a license-tax,” which provides “that no person, whether for himself or 
for others, shall be permitted to employ, en contract, or in any way induce 
laborers to leave the counties” named, “‘ for the purpose of removing said laborers 
from the State, without paying to each of said counties, in which such person shall 
so operate, a license-tax of one hundred dollars,” to be collected and disbursed as 
other license-taxes, and punishes a violation of its provisions as a misdemeanor, — is 
violative of this constitutional right of free transit and egress, —Joseph v, Ran- 
dolph, Sup. Ct, Ala,, Ala. L, J., July, 1883 
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—— Statute as to pedler’s licenses. — A State statute providing that no person shall 
be deemed a pedier by selling articles which are the manufacture of the State, 
and that no person shail be licensed as a pedler who has not resided one year in the 
State, and providing penalties for peddling without a license, Ae/d, unconstitutional 
as discriminating against non-residents and assuming the power to regulate com- 
the States. — Matler v. Watson, U. Dist. Ct. Vt, Alb. L. 

uly 7, 1883. 


—— See CopyRiGHTs. 
Contempt. — See Feperat Courts. 


Contract. — Breach — Damages — Recoupment. — Defendant hired A. to work at 
certain monthly wages, living in his family. While in the service he seduced de- 
fendant’s minor daughter. Held, in an action for wages that the defendant could 
recoup damages for the seduction. — Bixby v. Parsons, Sup. Ct. Err. Conn., Rep., 
July 25, 1888; Ohio L. J., August 18, 1883. 


Gambling in securities —Indorser of note can plead illegality of con- 
tract. — Where a contract is made for the delivery or acceptance of securities at a 
future day, at a price named, and neither partyeat the time of making the contract 
intends to deliver or accept them, but merely to pay differences, according to the 
rise or fall of the market, the contract is a gambling one and is void as contrary to 
public policy. The indorser of a promissory note given on account of such deal- 
ings as are recognized as gambling transactions can rely upon their illegality as a 
defence to an action on the note.—Justh v. Holliday, Sup. Ct. D. C., Wash. L. 
Rep., July 7, 1883. 


——For commissions — Purchasers found.— Where one authorized to sell on 
commission produces customers ready and willing to purchase, he is entitled to 
commissions, although the principal refuse to deliver. It is not necessary that the 
agent’s contracts with the customers should be in writing so as to bind them under 
the Statute of Frauds. — Kelly v. Phelps, Sup. Ct. Wis., Rep., July 18, 1883. 


——‘‘ Option deals”” Evidence.— Where plaintiff and defendant in an action for 
recovery of a balance due on transactions in grain appear to have been in the habit 
of dealing in options, the court will presume that transactions were speculative. 
And when the correspondence spoke of margins and ‘option deals,” and not of 
delivery of grain, there is a strong corroboration of the testimony of the defendant 
that he was a speculator in grain. —Cobb v. Prell, U.S. Cir. Ct. D. Kan, Rep., 
July 25, 1883. 

— Parent — Child — Evidence — Declarations. — Where ason of mature years, who 
has lived apart from his parents, takes them when old and decrepit into his house- 
hold and supports them, the presumption is that he acts from the promptings of 
natural affection. No contract on the part of the parents to pay for tneir board 
will be implied. Where, however, the father, both ne and after he goes to the 
son’s house, repeatedly declares that he is to pay his board, such declarations 
are evidence, and with the circumstances may be so direct and strong as to compel 
expressly agreed to pay. —Miller’s App., Sup. Ct. Pa., W. N. 

uly 12, . 


— Purchase of ae by town trustees — Personal liability.— Where pro is 

urchased on credit of a and an 
egally be created therefor against the township, unless a tax has been already 
levied and set apart for meeting it, and this has not been done, it must be con- 
sidered that the trustees intended to contract personally for such i. TEs Re- 
volving Scraper Co. v. Tuttle, Sup. Ct. Iowa Ch. Leg. N., July 21, 1883; N. W. 
Rep., July 7, 1883; Rep., August 15, 1883, 


——See Equity; Saez. 


Corrricut.— Abatement by death of party— Penalties and forfeitures — 
right — Federal jurisdiction — State legislation — Sec. 721, Rev. Stat.— An action 
for the penalty provided by act of Congress (sect. 4965, Rev. Stat.) for infringe- 
ment of a copyright, abates = the death of the defendant. Sect. 721, Rev. Stat., 
providing that “the laws of the several States, except where the constitution or 
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treaties of the United States otherwise require or provide, shall be regarded as 
rules of decision in trials at common law in the courts of the United States in 
cases where they apply. refers to cases where the federal courts obtain jurisdic- 
tion by reason of the citizenship of parties, and has no application to those cases 
in which the jurisdiction of the court arises out of the cause of action, and, con- 
sequently, involves rights over which the State Legislature can exercise no author- 
ity, except in so far as the same may relate to the method of proceeding and 
practice.— Schreiber v. Sharpless, U. S. Dist. Ct. Pa., W. N. C., August 30, 1883. 


— Copying and publishiug copyrighted photograph —Constitutionality — Rev. Stat., 
sects. 4952 and 4965 — Power of Congress to secure copyright to proprietor of a 
photograph — Qui tam action— Penalty for the infringement of ew to pro- 
prietor of a photograph.— The act of Congress (Rev. Stat., sects. 4952 and 4965) 
securing @ copyright to the proprietor of a photograph, and imposing a penalty 
for the infringement of such copyright, is constitutional. In an action by the 

roprietors of a oa copyrighted photograph, to recover as well for the United 
Beales as for themselves the penalty for infringement, provided by sect. 4965, it 
appeared that the defendant had caused lithographic copies of the photograph to 
be made, of which 14,800 were found in his possession or control: held, that the 
defendant was liable to a penalty of one dollar for each copy so found in his pos- 
ged or control.—Schreiber v. Thornton, U. S. Dist. Ct. Pa., W. N. C., August 


— See ConsTITUTIONAL Law. 


CorPoraTion.— Liable for money had and received, though contrary to by-laws.— 
A corporation sued for money had and received will not be heard to answer that 
the following by-law was in force at the time of the transaction: ‘No debt shall 
be contracted for or in the name of the company — by the order of the board 
of directors, and then not in excess of the funds actually in the treasury,” and that 


the board of directors did not authorize the creation of the liability, and there 
were at the time no funds in the og Manville v. Belden Mining Co., U.S. 


Cir. Ct. D. Col., Col. L. Rep., August, 1 


— Stockholders in an insolvent corporation are responsible for unpaid subscrip- 
tions to the company for the benefit of creditors. This obligation does not com- 
mence from a decree, but arises out of the act of subscribing, and continues from 
that time. In such cases the assistance of the court is usually invoked by bill, but 
it may also be obtained by statutory attachment. The attachment is of the nature 
of equity pey and the practice under it embraces the amplest means of dis- 
covery, and the fullest opportunity for administering a. to the parties. —In 
bg a of The Glen Iron Works, U.S. Dist. Ct. E. D. Pa., Leg. Int., July 

7, 1883 


— Stockholders — Individual liability.— The effect of a provision in the charter of 
a bank making its stockholders liable to creditors of the bank on its default, to an 
amount equal to the amount of stock held by them, is to withdraw from the stock- 
holders, to the amount of their stock, the protection of the corporation, and leave 
them liable to that extent as partners. Payment of a sum equal to his stock to 
the firm of which he is a member, in satisfaction of a debt due from the corpora- 
tion to his firm, will not release him from his liability as a stockholder of such 

' corporation, or bar a suit by another creditor, as the firm could not maintain an 
action at law against him; he simply thereby ——— an equitable right against 
his co-stockholders, recognizable and enforceable only in equity.— Buchanan v. 
Meisser, Sup. Ct. Ill., Leg. Adv., July 3, 1883, 


Bank — Transfer of stock— Secret lien of bank— Bona fide purchaser. —A 
holder of bank shares of stock may transfer them by indorsement, and it is the right 
of the penmneee to have the stock transferred in accordance with the assignments 
upon the books of the company. A bona fide purchaser, without notice, is not 
bound by asecret lien in favor of the, bank against the assignor by reason of a by- 
law of the bank. As against such a purchaser from one having the stock in pos- 
session, the bank has no general lien for any balance due the bank from the 
Bank v. Grangers’ Bank, Sup. Ct. Cal., Rep., July 18, 
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— The Minneapolis & N. W. Ry. Co., a corporation authorized to construct a rail- 
road between two points, condemned and paid for its right of way for said railroad 
land of plaintiff, and, without constructing the railroad, transferred the right of wa; 
to the Minn, & St. L. Ry. Co., a corporation authorized to construct, maintain, a 
operate a railroad between the same two points, and the latter company constructed 
and has since maintained and operated its railroad over the right of way so trans- 
ferred to it. Held, that plaintiff cannot call in question the capacity of the former 
company to make, nor of the latter company to receive, the transfer. Also, that 
such transfer was not equivalent to an abandonment of the use of right of way.— 
Crolley v. Minn. & St. L. Ry. Co., Sup. Ct. Minn., N. W. Rep., July 15, 1883,” 


— Note of — Who may execute.— The authority of an officer of a corporation to 
execute its note depends upon the by-laws, or upon the custom of the corporation, 
If it be the custom of a corporation to permit the treasurer to execute its promis- 
sory notes, the corporation will be bound by such note, especially if it received the 
benefit of the money for which it was executed. — Foster v. Ohio, Col., R. & M. Co., 
U. S. Cir. Ct. D. Col., Col. L. Rep., August, 1883. 


— Franchise — Sale — Liability to erecution.—The franchises and corporate rights 
of a company, and the means vested in it for the purpose of its existence, cannot be 
granted away and transferred by any act of its own, or by any adverse proceeding, 
unless with the consent of the original grantor, formally expressed. In the absence 
ef any provision to that effect, either in the general law or in the charter of the 
company, the franchise cannot be levied upon for debt.— N. 0., 5. F. & L. BR. R 
Co. v. Delamore, Sup. Ct. La., Rep., August 8, 1883. 


—— Minutes of proceedings — Action of stockholders — Proved by parol testimony. — 
The minutes of a corporation are not the exclusive evidence of what took place ata 
meeting of the stockholders. The action of the stockholders may be proved by 
parol evidence, where such proof is not in conflict with any recorded action, but 
merely to supply that which was omitted from the minutes, — Building Association 
v. Goldbeck, Sup. Ct. Pa., Ohio L. J., August 4, 1883. 


— Pledge of securities — Injunction. — A bill in equity was filed by a stockholder 
to restrain a corporation from raising money by a pledge of bonds of other railroads 
of which it was the owner. The vill alleged that the orator believed that the money 
was to be used to construct and operate other roads, and to be lent and furnished 
to other corporations for such pe gery The answer alleged that the money was 
to be used to pay the floating debts of defendant. Held, that defendant could sell 
the securities to raise money to pay its debts, and the power to pledge them is in- 
cluded in the power to sell for the same purpose; and that plaintiff was not entitied 
to an injunction restraining defendant from raising money by such a pledge ot 
Un. Pac. R. R. Co., U. 8. Cir. Ct. S. D. N. Y., Rep., August 
1, 1883. 


Corporation Distinet from church — Liability for expulsion of 
members. — A religious corporation has nothing to do with the church represented 
by it, except as it provides for its temporal wants. It cannot alter the church faith 
or covenant; it cannot receive or expel members, or prevent the church, as dis- 
tinguished from the corporate body, from receiving or expelling whomsoever that 
body may see fit to receive or expel ; and consequently no action can be maintained 

inst the corporation for an alleged expulsion of a member from the church. — 
arden v. Baptist Church, Sup. Ct. Mich., N. W. Rep., July 7, 1883; Ohio L. J., 
August 18, 1883. 


— See Action; NUISANCE. 


Criminal Law.— Larceny — Conversion of hired property.— Where property is 
hired with a bona fide intention of returning it, according to the contract, a sub- 
sequent conversion of the property does not amount to larceny. — Hil! v. The State, 
Sup. Ct. Wis., Crim. L. Mag., July, 1883. 


— Homicide — Threats — Insanity. — Threats of accused made thirty years before 
the homicide, when the accused was a lad of fifteen years of age, accompanied by 
other evidence of long-continued hostility of the accused towards the deceased — 
held, admissible as evidence, but remoteness of threats from the time of the 
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homicide is a circumstance to be considered in determining the weight and effect 
to be assigned to them. A judgment of a commission of lunacy, finding that the 
accused is a fit person for incarceration in the State insane hospital, is not conclu- 
sive upon the question of his insanity. — Goodwin v. The State, Sup. Ct. Ind., 
Crim. L. Mag., Suly, 1883. 


— Criminal procedure — Arson — Indictment — Variance. — Defendant was in- 
dicted for wilfully burning in the night-time ‘‘a certain manufactory, used for the 
manufacture of fish poles, the same being, with the property therein contained, of 
the value of one thousand dollars, of the property of one P.”” The evidence 
showed that the building burned was the property of P., and was of the value of 
four hundred dollars; that the personal property contained in the building be- 
longed to one B., exeepting property of a small amount; and that the property 
belonging to B. was of the value of one thousand dollars. The statute under 
which the indictment was drawn prescribed a penalty for one who should wilfully 
burn in the night-time the manufactory of another, “‘being, with the property 
therein contained, ofthe value of one thousand dollars.” eld, that there was 
not a fatal variance between the allegation and the proof. — The Commonwealth 
vr. Brailey, Sup. Jud. Ct. Mass., Rep., July 25, 1888. 


— Evidence — Alibi — Preponderance — Burden of proof.— Where the evidence 
tends to prove the commission of the crime charged in the indictment, at a par- 
ticular time and’ place, and defendant offers evidence showing that at such time 
he was at another place, it is error for the court to charge the jury that testimony 
showing such alibi was not to be considered, unless it established the fact by a 
preponderance of evidence. The burden of proof was not changed when defend- 
ant undertook to prove an alibi, and if, by reason of the evidence of such alibi, 
the jury should entertain reasonable doubt as to the defendant’s guilt, he should 
be acquitted, although the jury might not be able to find that the alibi was fully 
proved. — Walters v. The State, Sup. Ct. Ohio, Ohio L. J., August 4, 1883. 


— Arrest without warrunt— When justifiable Killing isoner 
making arrest.— Limitations. Where one kills 
arrest without warrant, when such arrest is not warranted by any honest and well 
founded supposition of his complicity in certain burglaries that has been com- 
mitted, on his trial for murder evidence that the alleged burglaries had been 
committed is irrelevant. Where a party, having been provoked by unlawful 
violence and the display gf deadly weapons to compel his submission to a wrong- 
ful arrest, kills the party making the arrest, the killing can only be manslaughter; 
and where he has been convicted of murder, and the prosecution for manslaughter 
would be barred by the Statute of Limitations, the judgment should be vacated 


and the prisoner discharged. — The People v. Burt, Sup. Ct. Mich., N. W. Rep., 
July 14, 1883. 


— Extradition — Arrest on civil process — a citizen of Pennsylvania, was ex- 
tradited from that State upon a requisition issued by the Governor of Ohio, upon 
application of C., in a criminal prosecution instituted in Hamilton County. Held, 
that the service of a summons and an order of arrest, issued in a civil action 
brought by C. against W., and made upon W. directly after he had entered into a 
recognizance to appear before the Court of Common Pleas at its next term, and 
before conviction and before he had an opportunity to return to his home, was 


wr set aside. — Compton v. Wilder, Sup. Ct. Com. Ohio, Rep., July 18, 
83. 


— Insanity — Burden of proof.— The presumption of sanity operates as evidenee 
in behalf of the State, and, if the other evidence on the part of the State does not 
overthrow it, the State may rest upon it, and when the plea of insanity is in, the 
question is before the jury and is to be passed upon by them whether the defendant 
has introduced any evidence upon the subject or not. — McDougal v. The State, 
Sup. Ct. Ind., Crim. L. Mag., July, 1883. 


—— Verdict — Mispelling in. — A verdict in these words, ‘‘ We, the jury, find the 
defendant guilty oft murder in the fist degree, and assess his punishment at death,” 
is a nullity. — Woolridge v. The State, Texas Ct. App., Crim. L. Mag., July, 1883. 


| 
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— Criminal negligence -- Brandishing revolver — Manslaughter.—It is culpable 
negligence to brandish a loaded revolver in a saloon, whereby the lives of the per- 
sons therein are endangered, and the ge by whose negligence a pistol is unin- 
tentionally discharged, resulting in the death of another, is rightly convicted of 
manslaughter in the fourth degree. — The State v. Emery, Sup. Ct. Mo., Cent. L. 
J., July 18, 1883; Den. L. J., August 14, 1883. 


—— Plea of guilty in capital case—- Of the right to withdraw the same.— A young 
man, about nineteen years of age, who had lately come to this country, and who 
was entirely ignorant of the English language, was indicted for murder, and, 
without the appointment and advice of counsel, confessed to the killing, through 
an interpreter, who informed the court that the accused acted and talked almost 
like an idiot, and that he did not believe the accused fully comprehended his situa- 
tion, whereupon the court entered a plea of guilty, and pronounced sentence of 
death, and afterward refused an application of the defendant to withdraw his plea of 
guilty. Held, that the court erred, under the circumstances of the case, in ac- 
cepting and entering the —_ of guilty, and also in refusing to allow its with- 
drawal. — Gardner v. The People, Sup. Ct. Ill., Leg. Adv., July 31, 1883. 


— Criminal procedure — Continuance of trial through legal holiday — Disere- 
tion.— A statute of the State made February 22d, the birthday of Washington, 
a public holiday, and prescribed that no public business except in case of neces- 
sity, should be transacted on that day. .The defendant was intlicted for murder, 
and his trial was continued through the 22d of February, a verdict being rendered 
on the 23d inst. Held, that the trial judge was necessarily the judge of the 
necessity for continuing the trial, and that such a continuance did not constitute a 
mistrial. —The State v. Sorenson, Sup. Ct. Minn., Wis. Leg. N., August 2, 1883. 


Gaming — Definition of —Gambling-room.— If aroom is one whose use is intended 
to facilitate gaming operations, and where sporting characters are invited to con- 
gregate for the purpose of illegal amusement and gain, and to stake money or other 
things of value upon trials of chance, skill, or endurance, it is a gaming-room. 
That some or all of the games or trials are innocent is of no importance. If for- 
bidden wagers are laid upon them, it is gaming; and the room, if the use of it is 
calculated and intended to facilitate such wagers, and the proprietor derives his 
profits from them, is a gaming-room. It is not necessary that persons be present at 
the place of game or contest in order that they may participate in the mischiefs of 
gaming. The word “‘game”’ embraces every contrivance or institution which has 
or its object to furnish sport, recreation or amusement; and when a stake is laid 


upon the chances of the game, it is gaming. — The People v. Weithoff, Sup. Ct. 
Mich., N. W. Rep., July 15, 1883. 


—— Conspiracy — National bank directors — Averments in indictment. — The offence 
of conspiracy under sect. 5440, Rev. Stat. U. 8., does not consist of both the con- 
spiracy and the acts done to effect the object of the conspiracy, but of the conspiracy 
alone. The provision of the statute, that there must be an act done to effect the 
object of the conspiracy, merely affords a locus penitentie. So that before the act 
done, either one or all of the parties may abandon their design, and thus avoid the 
penalty prescribed by the statute. In an indictment for conspiracy under said sec- 
tion, the conspirscy must be sufficiently charged, and it cannot be aided by aver- 
ments or acts done by one or more of the conspirators in furtherance of the object 
of the conspiracy. An indictment charging that certain persons being directors 
of a National Banking Association, with intent to defraud the association, did con- 
spire to wilfully misapply its moneys and funds by procuring to be declared by the 
association a dividend of its net protits when there were no net profits sufficient in 
amount to pay it, does not charge a criminal offence under sects. 5204 and 5409, 


Rev. Stat. U. 8.— U.S. v. Britton, U. S. Sup. Ct., Wash. L. Rep., July 14, 1883; 
Int. Rev. Rec., August 20, 1883. 


— Trial — Misconduct of jurors — Use of intoxicating liquors — Attending thea- 
tre. — The use of intoxicating liquors by jurors while engaged in the consideration 
of a case will not vitiate their verdict unless it is affirmatively shown that the party 
complaining has been prejudiced by the conduct of the jury. The same rule is to 
be applied in reference to the action of a jury in attending a theatre by permission 


of the court while a trial was pending. — Jones v. The People, Sup. Ct. Col., Rep., 
July 11, 1888. . 


CriminaL Law — Continued. 


— Evidence — Bribery. — On the trial of one charged with crime, a person jointly 
indicted with him was called by the State, and _ evidence tending to prove the 
guilt of defendant, which evidence was in conflict with former statements of the 
witness. Held, that defendant may show, by cross-examination, that the witness 
had been offered money and property, and immunity from punishment, if he would 
testify as he finally testified on behalf of the State, the fact that the offer was made 
by one having no authority to make it going to the weight and not the competency 
of the evidence. — Tullis v. The State, Sup. Ct. Ohio, Ohio L. J., August 18, 1883. 

— Mailing obscene writing. — The indictment alleged that the defendant did unlaw- 
fully and , Heer deposit in a post-office for mailing and delivery (naming the 

time), a certain obseene, lewd, and lascivious writing, purporting to be a letter, and 

enclosed in a letter envelope, addressed to a female person at another post-office (the 
ost-offices and person being named), the said writing being so obscene, it could not 

Be set forth in the indictment. Held, that the writing described in the indict- 

ment was within the terms of the statute, and was non-mailable matter. — U. 8. v. 

Gaylord, U. 8. Cir. Ct. S. D. Ill, Ch. Leg. N., August 11, 1883. 


— See ConsTITUTIONAL Law. 


DamaGegs. — For right of way of railroad company — Evidence as to. — The owner of 
land taken for right of way by a railroad company, having resided upon and im- 
proved it for several years, who swears that he knows what it is worth, is a competent 
witness on the question of its value. So are other persons who have resided for 

» several years in the immediate neighborhood of the land, and who are weil informed 
of its situation, condition, and value. On the trial of a question of damages for an 
injury to growing crops, neither science nor unusual skill being involved, the wit- 
nesses should be confined in their testimony to a statement of the facts showing the 
injury, and should not be permitted to express opinions as to the amount of the 
damages, or loss cecasioned thereby. An award of damages, under the statute, for 
right of way fora railroad, embraces only those damages which may reasonably be 
anticipated upon the assumption that the road will be built and operated with due 
care and skill, and with no unnecessary injury to property outside of the right of 
way. — Burlington & M. R. R. Co. v. Schiuniz, Sup. Ct. Neb., N. W. Rep., July 15, 
1 


— Nuisance — Laying water pipes in street — Independent contractor — Liability. — 
A., having obtained a license from the borough authorities to lay water-pipe in a 
street, contracted with B., for $25, to dig a ditch in a borough street and lay the 
pipe: A. to furnish the pipe and boxing, but to have no further connection with the 
work. In an action against A. to recover damages for an injury caused by B.’s 
negligence in leaving the ditch unprotected: Aeld, that B, was an independent con- 
tractor, and that A. was not liable for B.’s ee in performing his contract. — 


— v. Simmons, Sup. Ct. Pa., W. N. C., July 19, 1888; Leg. Int., August 31, 


— Contract to build flume for mill not built— Failure to perform in time. — A. 
agreed to build for B. a stone flume, intended to be used ina mil! to be built. Inan 
action for the price, a counter-claim was interposed for damages because the flume 
was not completed in time. Held, that the price of the use of machinery not in 
existence in a business yet to be established could not be estimated in any case. — 
Bridges v. Lanham, Sup. Ct. Neb., Rep., July 11, 1883. 


— Action for — Proximate cause of injury.— There was a hole in a culvert on a 
highway, which by statute did not cause liability by the town for any accident 
caused by it. Plaintiff’s horse took fright at the hole and ran off inte a ditch 
rye which there was no protection by railing or otherwise. Held, that if 
the fright of the horse at the hole was the proximate cause of the accident plaintiff 
could not recover, but if the other defect on the highway was the cause he could re- 
cover. —Spaulding v. Inhabitants of Winslow, Sup. Jud. Ct. Me., Alb. L. J., 
July 7, 1888; Rep., August 1, 1883; Ch. Leg. N., August 18, 1883. 


— See Common Carrier; EVIDENCE; MASTER AND SERVANT; NEGLIGENCE. 


Denror AND CREDITOR — Compromise agreement — Assent — Trustee’s commission — 
Compensation.—A debtor owing over $4,000 entered into a composition agreement 
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DestTor AND CREDITOR — Continued. 


with his creditors, the condition being that all should sign. All signed but one 
creditor, who held a debt for $2.50. Held, that the agreement was substantially 
complied with. A trustee of the estate ofa debtor, he being also a creditor, may 
be allowed a compensation for his services, if the claim be reasonable upon its 
merits and as to the amount. — Fahey v. Clarke, Ct. App. Ky., Rep., July 11, 1888, 


Drrp — Alteration in — Burden of proof — Married woman — Recording deed.—Al- 
though the whole of adeed be not written by the same hand, in the absence of erasure 
or interlineation the presumption is that it was all written before sealing. The burden 
is on the other side to show that an alleged alteration was subsequent to delivery of 
thedeed. A married woman alleging that at her suggestion her husband purchased 
land for her and thatshe furnished the money for all the payments, must show that 
she had the means to buy with, and that she so supplied those means in pay- 
ment of the purchase-money. The owner of land is not estopped from setting up 
his title against judgment-creditors, though they had no actual or constructive no- 
tice of his title at the time they gave credit or filed the judgment against the occu- 
pant. A married woman is not bound to record her deed under pain of losing her 
land if seized by her husband’s creditors. — Feig v. Meyers, Sup. Ct. Pa., Pittsb. L. 
J., July 25, 1883. 


— Construction of.— A deed from A. to B. et ux conveyed a life estate to said B. 
and wife. The deed contained a clause, if B. should survive A. the premises in ques- 
tion should go to the “ five children and their representatives of thesaid B.” Held, 
that this paragraph did not convert the deed into a will. A. died before B. - Held,. 
that under the above paragraph the children of B. took only a life estate and nota 
fee. That in a deed the word “representatives ” is not equivalent to the word heirs 

a does not pass a fee. — Mattocks v. Brown, Sup. Ct. Pa., Leg, Int., August 31, 


Equity. — Specific ‘ormance — Of agreement of a father to convey land to his 
daughter. — An dax daughter, atter the death ef her mother, at the request of 
her father continued to reside with, and keep house for him up to his death, a 
period of over thirty-eight years, and took care of and reared his infant children, 
managing all the household duties, and assisting him in the management of his 
farm. ‘The father had verbally promised to convey to her his farm in consideration 
of her services, and had frequently declared that the farm was hers, and it appeared 
that her services were more than equal to the value of the land, and that he died 
leaving her in its possession. It wans held, that the daughter was entitled toa de- 
cree for the specific performance of her father’s agreement to convey the land to 
her, notwithstanding the Statute of Frauds was set up and relied on to defeat her 
right to such relief. A past consideration, or an indebtedness of the seller to the 
buyer, is equally meritorious, as a consideration, as the payment of money or 
property at the time of or after the contract is entered into, to take a case out of 
the statute. — Warren v. Warren, Sup. Ct. Ill., Leg. Adv., July 3, 1883. 


—— Creditor’s bill— Board of Trade certificate of membership. — A creditor's bill 
was filed to subject « certificate of membership in the Chicago Board of Trade to 
the member’s debts and to restrain him from transferring it. It appeared that the 
certificate was transferable to any persen eligible to membership who might be a 
proved by the directors, and that it had a market value of $4,000, but that it did 
not entitle the member to any pecuniary profit or dividend, but only to the com- 
mercial advantage resulting from his position and privileges as a member of the 
corporation: eld, that the bill could not be sustained. — Barclay v. Smith, Sup. 
Ct. Iil., Am. L. Reg., July, 1883. 


—— Injunction — Defence at law. — Where a party can avail himself of facts as a 
defence to an action at law as fully and effectually as in a suit in equity, the court 
will not sustain a bill, the object of which is in effect to stay the prosecution of 
the a at law. — Drexel v. Berney, U. 8. Cir. Ct. 8. D.'N. Y., Rep., July 
11, 1883. 


—— Lapse of time as a defence — Pleaded against the sovereign.—A_ lapse of time 

so great as to afford a clear presumption that all the witnesses to the transaction 
in controversy are dead, and all proof lost or destroyed, will of itself constitute a 
bar to a suit in equity, independently of any Statute of Limitations, and without 
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regard to any question of laches. Such a defence may be pleaded against the 
sovereign. — U. 8. v. Beebee, U.S. Cir. Ct. E. D. Ark., Cent. L. J., July 27, 1883, 


— Contract of sale— Specific performance. — Right of aliens to hold real pro- 
perty.— A contract for the purchase and sale of an interest in mining property, 
in which contract is the follewing clause: ‘* Provided, always, in the event of such 
failure to veays pa such purchase, he (the purchaser), his heirs and assigns, upon 
the —_* possession of said lands and mining premises as aforesaid to the 
parties of the first part, their heirs and assigns, shall in no wise be held responsible 
for the payment of said purchase-money.”’ Held, that upon refusal to re-deliver 
the property to the sellers on demand, the latter had the right to treat the contract 
as a sale, and proceed to enforce its specific performance in equity. In Colorado, 
a non-resident alien can inherit and hold real property, in the Same manner as a 
natural born citizen under the constitution and laws of the State. — McConville v. 
ge U. §. Cir. Ct. D. Col., Col. L. Rep., August, 1888; Den. L. J., July 
81, 1883. 


—See TaxaTion; EsTopre.. 
— See Srreets. 


EvipEeNcE.— Book entry — Lump charge. — In an action to recover the price for re- 
pairing a machine, a book entry which is in form a lump charge, which contains 
nothing to indicate the number of days’ labor claimed to have been performed, 
nor the price charged therefor, and which does not specify the kind, quantity or 
value of the materials furnished, or the price thereof, is inadmissible in evi- 
dence.— Corn v. Sellers, Sup. Ct. Pa., Pittsb. L. J., August 1, 1883. 


— Witness with sy mind — Damages — Admissibility of testimony of other 
than person injured.— A witness whose mind is feeble so that his statements are 
not always direct and clear, but are not incoherent or unintelligible, but evince a 
full knowledge of the matter in relation to which he testifies, is not incompetent. 
In an action for injury from a fall, caused ®y a defective sidewalk, Aeld, that 
evidence that other persons than the person for whose injury the action was 
brought had fallen at the same place was admissible. — District of Columbia v. 
Ames, U. 8. Sup. Ct., Am. L. Rec, July, 1883; Cent. L. J., July 20, 1883; Cin. 
L. Bul., August 6, 1883. 


— Necessary to vary the terms of a written agreement — Admissibility. — Where 
the grantors in a deed, absolute upon its face, make a conveyance of eertain pro- 
perty, and, sixteen years afterwards, execute a paper purporting to consider such 
conveyance as made in trust, such paper is not admissible in evidence to impeach 
the original deed or to vary its terms. The evidence proper to be submitted to a 
jury for the og er of revoking a written agreement or altering its terms, is only 
such as would justify a chancellor in reforming the writing, on the ground of 
fraud, accident, or mistake, and must be, ‘clear, precise, and indubitable.”” — Mur- 
ray v. N. Y. L. & W. Ry Co., Sup. Ct. Pa., W. N. C., July 5, 1883. 


—See Contract; Corporations; CriminaL Law; ExecuTion; GUARDIAN; 
Warp; InsuRANCE (FIRE.) 


Exxcution. — Judgment-creditor as purchaser — Rights of evidence. — On a sheriff’s 
sale a.judgment-creditor is not a purchaser, and has no equity as such. He stands 
on the footing of his debtor, and is not entitled to the protection of a purchaser of 
the legal title against an equitable owner or his creditors, or to take any advantages 
which his debtor had not. The declaration of a purchaser, made at the time of the 
purchase, that he was buying with another’s money, is admissible as part of the 
res geste, upon a question of title. — Layton v. Brightfield, Leg. Int., August 3, 1883. 


FEDERAL Courts. — Infants — Defending in forma pauperis. —Infant defendants 
in equity may appear and defend in forma pauperis in the federal courts. — Fergu- 
son v. Dent, U. 8. Cir. Ct. W. D. Tenn., Rep., July 18,1883. 


— Jurisdiction — Assignment of claims to insurance company — Suit bu latter. — 
When policy-holders injured by loss occasioned by a railroad company are paid by the 
insurance company ané assign to the insurer all claims against the railroad company, 
the insurance company, although a citizen of another State, cannot maintain an ac- 
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tion in the federal court where the defendant railroad company is a citizen of the 
same State with the assignors, the Ins. Co. v. St. Louis 
& F. Ry. Co., U. S. Cir. Ct. E. D. Mo., West. Ins. Rev., June, 1883. 


—— Proceedings for contempt. — The power of the United States court in matters of 
contempt is limited, by U. S. R. 8S. 725, to punishment by fine and imprisonment. 
It has no power to impose any punishment by way_of damages or compensation 
to the plaintiff in the original action. — U.S. ex rel. D. & N.O. Ry. Co. v. A. T. & 
8. F. Ry. Co., U. S. Cir. Ct. D. Col., Leg. Adv., July 17, 1883. 

——See Copyrients; JUDGMENTS; MorTGAGE; FIXTURES. 

— See LanpLorD anp TENANT; FRavD. 

— See AtrorNEY; Limirations. 

GamMBLING. — Pool-rooms. — The keeping of a room where pools are sold on the re- 
sult of base-ball games and horse races, for profit and gain, is keeping a **gamin 
room.”’ Ifa room is one whose use is intended to facilitate gaming operations, ont 
where sporting characters ure invited te congregate for the peepee of illegal 
amusement and gain, and to stake money or other things of value upon trials of 
chance, skill, or endurance, it is a gaming-room. It is not necessary that persons 
be present at the place of game or contest in order that they may — the 
mischiefs of gaming. — The People v. Weithoff, Sup. Ct. Mich., Den. L. J., 
July 31, 1888; Ch. Leg. N., August 18, 1883. 


GuaRDIAN-Warp. — Deposit by guardian of ward’s funds in bank — Liabilit 
of guardian — Evidence. —In 1859, a guardian deposited the money of his wards 
in the C. bank of Richmond, at interest, taking certificates of deposit in his own 
name; he had no private account at the bank, and had never had money of his own 
on deposit there. During the war the bank advertised for the withdrawal of all 
deposits, but the guardian’s house being within the enemy’s lines, and it being im- 
possible to put the money out at interest at that time, he prevailed upon the bank to 
allow it to remain on deposit there. The wards became entitled to receive the 
money in 1863, when the guardian offered to settle with them, and offered the cer- 
tificates of deposit in payment of the amounts, which they refused to receive, and 
demanded payment in gold or its equivalent. The fund perished in the bank at 
the close of the war. Held, the guardian is not responsible for the loss. In such 
a case it is competent to show by parol evidence, in connection with the certificates 
of deposit, that the money deposited belonged to the wards; and the declarations 
of the guardian, made contemporaneously with the deposit, are admissible to prove 
that fact. — Parsley’s Adm. v. Martin, Sup, Ct. Va., Leg. Adv., August 21, 1883. 


Hapeas Corpus. — Certificate of division of opinion. — Jurisdiction of Supreme 
Court, United States. — A proceeding by writ of Aabeas corpus is a civil proceed- 
ing, notwithstanding the object of the petitioner may be by means of it to ob- 
tain release from custody under a criminal prosecution, and this court cannot take 
jurisdiction of questions arising on the hearing before judgment in a circuit court 
on a certificate of division of opinion between the judges holding the court.— Ex 
parte Tom Long, Sup. Ct. U. 8., Sup. Ct. Rep., July 23, 1883. 


HomeEstEaD. — How Extinguished or Lost — Ante-nuptial contract. — There are only 
two modes by which the homestead right or estate may be extinguished: First, 
by a release, waiver or conveyance in writing, subscribed by the householder and 
his wife, or her husband, if he or she has one, and acknowledged in the same 
manner as conveyances of real estate are required to be acknowledged; or 
second, by conveyance of the premises, with abandonment or giving up of pos- 
session. A widow’s homestead right cannot be barred by an ante-nuptial 
contract to that effect. Such contract may bar dower, but not the right to the 
homestead, even though the widow may not have anyissue ofthe marriage. The 
provision securing a homestead being a matter of public concern, can not be 
abrogated by private contract.— McMahill v. MeMabili, Sup. Ct. Ill, Den., L. J., 
July 24, 1888; Leg. Adv., July 10, 1883, 


——Allowance for lots owned in undivided portions.— Where the father owned a 
small undivided portion in the brick store-house on lot 4 and his children by his 
first wife owned the remainder, and as his heirs owned an equal share in common 
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with the children of his second marriage; and where lot 6, on which a portion of 
the family residence was situated, was the exclusive property of his deceased wife’s 
children; and where the children by his first wife had an exclusive interest to one- 
half of lot 7 and an equal interest in common with his children of his second mar- 
riage in the remaining half; and the entire property composing the family resi- 
dence with its improvements, was situated on lots 6 and 7 and was of no great value, 
held, the surviving widow and children should have been granted a suitable allow- 
ance out of the estate in lieu of the homestead, as provided by the statute. — Clift 
ot Kaufman, Sup. Ct. Texas, Texas L. Rev., July 11, 1883; Texas L. Rep., August 
1, 18838. 


—— Contiguous tracts. — A homestead may be claimed by a family in lands of the 
husband, as against his creditors, where the husband and wife own contiguous 
tracts of land, and occupy the two tracts as a homestead, with the dwelling-house on 
the land of the wife. — Lowell v. Shannon, Sup. Ct. Iowa, Rep., July 11, 1883. 


HvusBanD AND WIFE. — Right to contract with each other — Ratification — Confes- 
sion of judgment. — Where a husband, yo to July 1, 1874, when the law did 
not recognize contracts between husband and wife, made a note payable to his wife, 
with personal security, Aedd, that he might, subsequent to that date, when the 
statute permitted contracts between husband and wife, ratify and adopt the same, 
so as to make it binding on him to the same extent as if he had made a new note 
in lieu of the prior one, when the same is not shown to have been made to de- 
fraud his creditors. The indebtedness of a husband to his wife by note, or for 
money or property, is a sufficient consideration to support a judgment against 
him by confession in favor of his wife as against his other creditors, when not 
impeached by fraud. —Thomas v. Mueller, Sup. Ct. Ill., Leg. Adv., August 4, 
1883. 


—See Limirations; Marrrep Woman; LNFAnTs. 
—See FepERAL Courts. 
InuunctTion. —See Corporations; Equity; Parents; TrRapE-MARK. 


Iyso_veNcy. — Discharge — Merger. — A discharge under a State insolvent law does 
not bar a debt contracted before its passage, though merged in a judgment rendered 
after the passage of the act, where the creditor was in no way a party to the pro- 
ae in insolvency.— Conway v. Seamens, Sup. Ct. Vt., Rep., August 8, 
1883. 


InsuRANCE (AccIDENT Poticy).— Accident to passenger on trains — Unconscious 
condition of mind,— Plaintiff alleged, in an action on a policy of accident insur- 
ance, that while a passenger on a train of cars he fell asleep from weariness and 
the motion the car, and that while so unconscious he arose from his seat and went 
to the platform Of the car and fell therefrom to the ground, sustaining injury. On 
demurrer, Aeld, that the complaint stated a cause of action. — Scheiderer v. Trav. 
Ins. Co., Sup. Ct. Wis., Rep., August 1, 1883; West. Ins. Rev., July, 1883. 


IysuRANCE (F1RE).— Stipulations in policy— Change of mode of occupying prem- 
ises. — Where a policy of insurance requires a true statement of all encumbrances 
upon the property, if a written application is made, and it fails to disclose an en- 
cumbrance, even though itis not made a part of the contract, it will be considered a 
concealment of a material fact. The conversion of an ordinary sleeping apartment 
into a house of ae or prostitution is a material change in the character of 
the occupation of the y, within the meaning of the policy. — Indiana Ins. 
Co. v. Brehn, Sup. Ct. Ind., las. Adv., July 3, 1883. 


— Credit for insurance premiums — Effect of.— Where an agent of an insurance 
company gives credit for the premium to the assured, with the express or tacit con- 
sent of the company, and delivers the policy, the company becomes liable to the 
assured for any loss occurring before the payment of the premium. Objections to 

roofs of loss come too late if first made at the trial. — Frankle v. Pa. Fire Ins. Co., 
. S. Cir. Ct. D. Col., Leg. Adv., July 17, 1883. 


—— Condition in policy — Breach of evidence as to custom. — Where a policy on the 
assured’s ‘* general stock of hardware and agricultural implements,” provided that 
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“if the assured shall keep gunpowder [or] petroleum, without written permission 
in this policy, then this policy shall be void,” and in an action on the policy the 
insurer relies ona breach of the condition, evidence is not admissible to show a 
custom among hardware dealers in the villages in Ohio to keep for sale such 
articles, in limited quantities, as part of the stock. — Beer v. Forest City Mut. Ins. 
Co., Sup. Ct. Ohio, West. Ins. Rev., July, 1883. 


—— Representations and acts of agent — Form of policy. — The husband was the sole 
owner of a house and other personal property situate upon the land of his wife. 
The agent of defendant, being fully informed of the facts as to the situation and 
title of the property, made a joint application by the two for insurance, which 
they signed, upon the representation and statement of the agent that such was the 
proper mode under the circumstances, and upon such application a joint policy 
was issued, insuring them upon the house, and other personal property, as the 
property of both. Held, that the husband and wife could, in case of loss, main- 
tain ajoint action upon the policy. It was entirely competent for all parties to 
treat this as joint property for the purpose of insurance, and to make the poliey 
agg to the two.—Kansel v. Minn. Farm. Mut. Fire Ins. Assn., Sup. Ct. 

finn., N. W. Rep., July 15, 1883. 


—— Conditions of policy— Unearned premium. — A fire insurance policy for five 
years required the insured to pay $16 cash, and give a note, payable in equal in- 
stalments, annually, for four years, without interest; and stipulated that if any 
instalment should not be paid within thirty days after due, the policy should be 
null and void until payment by the assured of the instalment; but such revivor 
should not make the insurer liable for any loss occurring during the default. Held, 
while the policy was so null and void, no premium was earned by the insurer, 
and the insured is entitled to a credit on the note for the aggregate of such unearned 
premium.— Matthews v. American Ins. Co., Sup. Ct. Com. Ohio, Ins. L. J., July, 
1883. 


——Insurable interest — Goods sold and delivered.—Some hogsheads of tobacco, 
which had been sold and delivered, were left in the warehouse of the vendor, who 
had open policies of insurance for $8,000 upon tobacco “ owned, or held in trust, 
or on commission, or sold and not delivered,”’ and were burned with other tobacco 
of the vendor, by the destruction of his warehouse. The loss of the vendor was 
$10,000. The purchaser sued the vendor and the insurance companies for the 
loss. Held, that as the tobacco had been sold and delivered, the purchaser had no 
interest in the policies. — Lockhart v. Cooper, Sup. Ct. N. C., Rep., July 11, 1883. 


—— “' Store fixtures” and “store” in poliey.— “Store fixtures” in a policy of fire 
insurance mean those store fittings or fixed furniture which are peculiarly adapted 
to make aroom a store rather than something else. “Store” must be distinguished 
from “ factory,’”’ and means a shop or warehouse. — Thurston v. Union Ins. Co. and 
others, U. S. Cir. Ct. D. N. H., Rep., August 8, 1883. 


—— Waiver of proofs of loss — Title of assured. — Where technical proofs could but 
restate information of a total loss, of which an insurance company was already 
fully advised, to insist upon such proofs would be to oppose the barest technicality 
as a bar to the assured’s right to recover a strictly honest claim. The waiver of 
proofs of loss, required in a policy, may be inferred by any act of the insurer evinc- 
ing a recognition of liability or a denial of obiigation exclusively for other reasons. 
If the equitable title to a property is in the assured, itis equivalent to a fee in mak- 
ing a | the statement of ‘‘ownership” in the application for the insurance. — 
Penn. Fire Ins. Co. v. Dougherty, Leg. Int., August 31, 1883. 


IysuRANCE (Lire.)— Wager policy — Answer in application — How it affects re- 
covery. — The policy purported to be taken out by b. upon his own life for the 
sole and separate use of L., his brother-in-law, but in case of his previous death, to 
revert toB. The policy was taken at the suggestion of L., who paid the premiums, 
and had no pecuniary interest in the life of B. Held, that a party cannot take out an 
insurance on his own life and assign the policy to one having no interest in it. Buthe 
may insure his own life and make the policy payable to another regardless of inter- 
est, so long az the proceeding is not adopted as a mere cover for a wager contract. 
The application contained the following question: ‘‘ Has any application ever been 
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made either to this or any other company upon which a policy was not issued?” 
The answer was, ‘‘No,’’ Held, that the fact of an application having been made 
to another company which had not been acted on, did not render the answer 


false. — Landon v. Un. Mut. Life Ins. Co., U. 8. Cir. Ct. E. D. Mich., Ins. L. J., 
July, 1883, 


— “ Assured” and “insured” — Insurable interest in life of partner. — Whether 
the term ‘‘assured”’ in a policy of life insurance refersto the party for whose 
benefit the insurance is effected, or to the party whose life is insured, depends 
upon its collocation and context in the policy. A partner has an insurable interest 
in the life of his copartner, who, at the time of taking out the policy of insurance, 
is in default in the payment of his promised proportion of the capital of the con- 
cern. — Conn. Mut. Life Ins. Co. v. Luchs, Sup. Ct. U. S., Sup. Ct. Rep., 
July 23, 1888; Ins. L. J., August, 1883. 


— Provisions of policy — Interest in life of assured.— A policy of life insurance by 
which it was agreed that upon thedeath of the insured certain benefits should accrue 
to his “legal heirs or benficiary,” cannot be sold or assigned so as to transfer those 
benefits to a stranger. One who has no interest in the life of another can neither 
take out a policy of insurance on that other’s life nor obtain by purchase, assign- 
ment or herein a policy already taken out on that other’s life.—Basye v. 
Adams, Ct. App. Ky., Ky. L. Rep. August, 1883. 


InsuRANCE (MARINE). — Representation — Repairs to vessel. — In an action on a con- 
tract of marine insurance on a cargo it appeared that the vessel had put into Shel- 
burne, N. S., leaking and in distress, and after a survey repairs were recommended 
and the vessel sailed for Yarmouth for repairs. The insurance was affected before 
the arrival of the vessel at Yarmouth. The application for the insurance con- 
tained the statement that the vessel was to be repaired at Yarmouth. Held, that 
the requirement was only that such repairs as were necessary should be made, and 
if none were necessary none need be made. — Lunt rv. Boston Mar. Ins. Co., U.S. 
Cir. Ct. S. D. N. Y., Rep., August 1, 1883. 


JupcMents.— Jurisdiction — Presumption.—W here by reason of the loss of the record, 
or any part of it, there is difficulty in discovering the grounds upon which juris- 
diction was taken in the particular case, if there be any ground upon which the court 
could rightfully have taken jurisdiction, the court will so presume in favor of the 
decree. — Woodhouse v. Filbates, Sup. Ct. App. Va., Rep., July 25, 1883. 


— Of State court — Sale of property “en masse’ — Jurisdiction. — A judgment 
ofa State court will not be held void in a collateral proceeding in the federal 
court, on the ground that the person confessing it had no authority te do so. In 
such case the remedy must be had in the court rendering the judgment, orina 
direct proceeding to reverse or set itaside. One court will not enjoin a judgment 
of a court of co-ordinate jurisdiction, nor proceedings thereunder. The sale of a 
group of mining claims en masse does not make the sale void, and if voidable, the 
right to avoid it can only be asserted in the proper State court. The federal 
courts have no jurisdiction to set aside a sale made ina court of the State, with a 


view to order another sale. — White v. Crow, U. S. Cir. Ot. D. Col., Col. L. Rep., 
August, 1883, 


— Conclusiveness of collateral qneeing— a Bo, who alleges fraud in an 


original judgment or decree has already been heard or had an opportunity to be 

heard in that proceeding upon the same fraud, he is concluded and cannot retry 

it in a collateral proceeding. Such a decree is conclusive upon such a party 

until reversed or appealed, or opened and set ag the court which made it 
e 


upon application for that purpose. — Otterson v. Middleton, Sup. Ct. Pa., Pittsb. L. 


property —Interference. — 
Where a court of competent jurisdiction seizes property which is the subject of con- 


troversy under a valid process, that court is entitled to proceed to a final adjudica- 
tion of the matters without interference by another court of concurrent jurisdiction.— 
Parks v. Wilcox, Sup. Ct. Col., Rep., August 1, 1883. 


—See Feprrat Courts; JUDGMENTS; TRUSTS. 
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LANDLORD AND TENANT. — See TROVER. 


Lease.— Parol agreement to execute — Failure— Measure of damages.— The 
money paid and the expenses incurred on the faith of the contract are the proper 
measure of damages for the breach of parol leases and sales of lands; if no mone 
has been paid or damages incurred, the damages are nominal. — McCafferty », 
Griswold, Sup. Ct. Pa., Ohio L. J., August 11, 1883. ‘i 


Lessor-Lessee.— Accident caused by elevator on leased premises — Liability of 
lessees therefor —S., the owner of a block of three buildings containing separate 
elevators operated by an engine placed in the rear of one of them, leased to T, 
another of them, stipulated that the lessees should have possession of the prem- 
ises; they agreeing to keep the same in good order, to pry to S., quarter yearly 
the cost of keeping in order all parts of said elevator contained in said premises 
and one-third of the expense of running said engine. 5., eres and paid the en- 
gineer to work for the block so leased, but did not interfere with or supervise his work; 
made repairs to elevator when notified of their necessity by the tenants, and was 
reimbursed by the tenants quarterly. The parties agreed to extend the lease, §, 
undertaking that he would *‘at his own cost keep the elevator in said property in 
repair, providing the lessees thereof use proper and judicious care in the use of 
the same.” The elevator with B.,an employee of the lessee upon it, fell, and B,, 
was injured. Held, S. was not at the time of the accident in possession and in con- 
trol of the elevator. The fact that the engineer so employed had opportunity to 
see the machinery was not notice to S. of the need of repairs. —Sinton v. Butler, 
Sup. Ct. Com. Ohio, Cin. L. Bul., July 23, 1883. 


Lren (Mrcuanics).— Of subcontractor. — Payment in to contractor. — No- 
tice. — Where a contract is entered into for the completion of a building by a 
specified date, payment to be made therefor when ye sar and the building is 
‘not completed until some time after the date fixed, a subcontractor who furnished 
material before the time specified for the completion of the building, and filed, 
within thirty days from the time the material was furnished, a mechanic’s lien there- 
for after the date specified for completion, but before completion and before pay- 
ment made by the owner; who, on the day the lien was filed, and before written 
notice thereof was served by the subcontractor upon him, but with verbal notice 
of the lien, paid the contractor in full, afterwards on the same day, the written 
notice being served on him, the subcontractor is entitled toa lien. If the owner 
had no knowledge of the subcontractor’s lien, the payment would defeat the lien. 
If he had such knowledge, the lien may be enforced. — Andrews v. Burdick, Sup. 
Ct. Iowa, N. W. Rep., July 7, 1883; Ohio L. J., August 11, 1883. 


Limitations. — Statute of — Payment of part of debt.— A payment of a part ofa 
debt, accompanied by acts or declarations showing that the debtor does not intend 
to pay more, will not revive the unpaid balance of the debt if it is barred by the 
Statute of Limitations, or arrest the running of the statute if it is not barred. — Hale 
v. Morse, Sup. Ct. Err. Conn., Rep., July 18, 1883. 


Fraud — Pleading — Husband and wife.— An action to set aside deeds of real 
estate obtained by “threats, intimidation, and undue influence,” is an action for 
relief on the ground of fraud, and subject to a limitation of six years. Notwith- 
standing the fact that, as an ultimate consequence of setting the same aside, it is 
in the sume action asked that the title to the real estate be adjudged to be in the 
actor, and that he recover possession thereof, it is not necessary, in a plea ofa 
Statute of Limitations, to negative exceptions to the same. The common-law rule 
and the statutory rule, forbidding conveyances of real estate between husband and 
wife, refer only to conveyances from one tothe other directly, and not to indirect 
conveyances through a third person. — McMillan v. Cheeny, Sup. Ct. Minn., N. 
W. Rep., July 15, 1883. 


— Statute of — Suspension of bankruptcy. — The right of a creditor to sue is sus- 
ended when the debtor is adjudged a et and pending the proceedings in 
Seakeuntay. During this suspension of the right to sue, the Statute of Limitations 
does not continue to run; and the right of action will revive, if the debtor is not 
discharged in bankruptcy, though otherwise it would be barred by the sta- 
tute. —Greenwald v. Appell, U. 5. Cir. Ct. D. Col., Col. L. Rep., August, 1883. 


— See ArrornEy; Equity; Patents. 
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Manpamus. — To grant appeal.— Time for appeal.—The writ of mandamus will 
not lie to compel a judge to grant an appeal and fix the time for filing a bond after 
adjournment of court for the term where the statute expressly designates the court 


as the authority to grant the appeal. — Gruner v. Moore, Sup. Ct. Col., Rep., July 
18, 1883. 


— 7 try cause.—A mandamus lies to compel the trial of the case, where the 
judge has illegally refused to go into the merits of the action upon an erroneous 
construction of some a of practice preliminary to the case. — State ex rel. 
v. Judge of Dist. Ct., Sup. Ct. La., Rep., July 4, 1883. 


MarriaGe. — Indian customs — Polygamous cohabitations — Legitimacy of is- 
sue. — Cohabitation of an Indian chief, who has a wife living, and another woman, 
followed by a voluntary separation of the parties to the alleged second marriage, 
and the forming of new relations with others by both parties, cannot, contrary to 
the recognized laws of all Christian nations, be upheld as a valid marriage accord- 
ing to Indian customs; and a child born as the fruit of the cohabitation with the 
second woman cannot be considered legitimate, and entitled to inherit from her 

father as such. —Compo v. Jackson Iron Co., Sup. Ct. Mich., N. W. Rep., July 
7, 1883. 

MarrieD Women. — Loan to husband's firm.—A married woman lent money to 
her husband for the firm of which he was a member, on his representation that it 
was borrowed for the firm. Held, that she might recover from the firm. —Gould 
v. Gould, Ct. Chan, N. J., Rep., August 1, 1883. 


— Purchase of property by — Husband’s creditors. — A married woman who buys 
property gn credit must not only show that she has a separate estate, but that the 
purchase was made on the credit of her separate estate in order to hold the prop- 
erty against her husband’s creditors. —Lochman vc. Brobst, Sup. Ct. Pa., Leg. Int., 
August 10, 1883; Ch. Leg. N., August 18, 1883. 


— Sole trader — Void transfers. — The property derived from the separate proper- 
ty of the husband by the wife for the purpose of doing business as a sole trader, 
remains the property of the husband and subject to his debts, unless there has been 
mutual consent or an act of transfer in the mode prescribed by law. Nor would 
such a transfer be valid as to the existing creditors of the husband. — Kane v. Des- 
mond, Sup. Ct. Cal., Leg. Adv., August 14, 1883; Pac. Coast L. J., June 23, 1883. 


MastER AND Servant.— Defective machinery — Contributory negligence. —M., 
while using a machine in his capacity of workman for a manufacturing company, 
acquired a knowledge of its defects and consequent unsafe condition. He com- 
plained of its condition to the foreman, under whose orders he was working, and 
whose duty it was to see that the machinery was kept in good order and repair. 
The foreman promised him to remedy said defects, and directed him to go to work 
on the machine. The workman thereupon remained in the service of the com- 
pany, and continued to use the machine, and in so doing, was injured through its 
said defects before any steps were taken to remedy the same. Held, that the 
workman’s knowledge of the defects in the machine was not, under the circum- 
stances and as matter of law, conclusive of contributory negiigence on his part; 
but it wasa fact in the ease to be considered by the jury, with all the other facts 
and circumstances, whether the workman’s own negligence contributed to the ac- 


cident.— Union Mfg. Co. v. Morrisey, Sup. Ct. Com. Ohio, Cin. L. Bul., Juty 16, 
1833; Ohio L. J., July 21, 1883. 


— Obligation of master — Duty of employee.— That the relation of master and ser- 

vant imposed no obligation on the master to take care of the servant, than the 
servant 1s willing to observe for his own personal safety. That where the servant 
discovers defects in machinery, or anything else that renders the service more haz- 
ardous, he should report the same to the common master, or to persons in 
the employ of the master, whose duty it is to correct the same, and un- 
less he does so he cannot recover from the employer, for injuries occasioned 
by extra perils he voluntarily encounters without notice to the master. 
But where the master on being notified by the servant of the defects that 
render the service he is engaged to perform more hazardous, and the master 
expressly promises to make the needed repairs, the servant may continue in the 
employment a reasonable time to permit the performance of the promise in that 
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regard, without being guilty of negligence, and if an ipjury results therefrom, he 
may recover unless where the danger is so imminent that no prudent person would 
undertake to perform the service.— Missouri Furnace Co. v. Bend, Sup. Ct. I, 
Ch. Leg. N., July 7, 1883. 


Invention by servant — Property in.— A workman, while in the empley of a 
company engaged in the manufacture of *shellers and powers,” invented a “check 
rower,” his contract providing that future improvements in the manufacture of 
*shellers and powers” made by him should belong to the company, and that he 
would work for the best interests of the company in every way he could, and that 
such aid in whatever way given, should belong to the eompany,—* that is, future 
improvements he may cause to be made,” ete. Held, that the company was not 
entitled to have the invention as to **check rowers” transferred to it as its exclu- 
sive property, and compel the inventor to assign away his right to a patent.— 
Joliet Mfg. Co. v. Dice, Sup. Ct. Ill, Alb. L. J., August 18, 1883. 


Mistakr.—See Bitts anp Nores. 


MortGaGcr. — Ungathered crops — Rightsof purchaser of mortgaged property — The 
purchaser of mortgaged lands, as against the mortgagee, or any person claimin 
under him by « purchase of the crops, is not entitled to such crops as were pre 
ing ungathered upon the Jand at the time ofthe purchase. — Willis v. Moore, Sup. 
Ct. Texas, Texas L. Rev., July 18, 1883; Texas L. Rep., July, 1883; Cent. L. J., 
August 17, 1883. 


— Foreclosure — Lien of judgment-creditors. — Where, in foreclosure proceedings, 
a judgment-creditor was made a party defendant, and a sale was made pursuant to 
a decree of foreclosure, an assignee of the judgment-creditor giving no notice of the 
assignment, actual or constructive, cannot, as against the purchaser, have the lien 
of the judgment declared paramount to the title of the purchaser. — White v, Bart- 
lett, Sup. Ct. Neb., Rep., July 25, 1883. 


—— Stipulation for attorney’s fee — Contract. — A stipulation in a mortgage that, 
if suit is brought to enforce it, the mortgageor will pay the mortgagee a reasonable 
attorney fee for conducting such suit, is valid. A mortgage for $30,000, in round 
numbers, contained a stipulation that to save the mortgagee ** harmless,” in case he 
was compelled to bring suit to enforce the mortgage, the mortgageor would pay 
him an attorney fee of ten per centum on the amount due. Held, that the amount 
of such fee depends upon the labor and responsibility involved in the suit; and if the 
amount fixed in the stipulation, due regard being had to the nature of the service, 
is exorbitant, the court will not enforce it only so far as, under the circumstances, 
may appear reasonable. — Burns v. Scroggin, U. &. Cir. Ct. D. Oreg., Cent. L, L., 
July 13, 1888; Ch. Leg. N., July 7, 1883. 


—— Redemption — Local law— Right of federal courts to prescribe mode of.— 
While the local law giving the right of redemption, first to the mortgageor, then to 
judgment-creditors, is a rule of property obligatory upon the federal court, it is 
competent for the latter by rules to prescribe the mode in which redemption from 
sales under its own decrees may be effected. The rule in the Circuit Court of the 
United States for the Northern District of Illinois requiring a judgment-creditor to 
pay the redemption money to the clerk of that court and not to the officer holding 
the execution, sustained as being within the domain of practice, and not affecting 
the substantial right to redeem within the time fixed by the local statute. —Conn, 
Mut. Life Ins. Co. v. Cushman, Ins. L. J., July, 1883. 


—— Foreclosure— Who may defend in suit.— Held, that the grantee of the mort- 
gaged premises whd takes title thereto under a conveyance from the mortgageor, 
absolute on its face and containing the usual covenants of warranty, —the mort- 
gage-debt not having been deducted from the purchase-money and the conveyance 
not being subject to the mortgage, — may defend against the mortgage for fraud or 
want of consideration in its inception. — Bennett v. Keehn, Sup. Ct. Wis., Wis. 
Leg. N., July 5, 1883. 


—— Redemption by assignee — Subsequent instalments. — Redemption from fore- 
closure sale by an “ assign” of the mortgageor annuls the sale, and the mortgage § 
enforceable as security for instalments of the debt maturing after the foreclosure. — 
Herber v. Christopherson, Sup. Ct. Minn., Rep., July 4, 1883. 
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MortGaGr (CHATTEL). — Stock in trade— Right of mortgagee to sell. — A chat- 
tel mortgage of a stock in trade which leaves the mortgageor at liberty to sell is not 
necessarily void if the right to sell is conditioned upon the application of the pro- 
ceeds to the mortgage-debt. Nor will a stipulation that the mortgageor may sell 
upon credit, taking good business paper at sixty or ninety days, render the security 
void, if it is accompanied by an agreement on part of the mortgagee to receive and 
apply such paper on the mortguge-debt as cash. Nor will a provision for periodi- 
cal renewals render it void by reason of the fact that by implication it allows the 
mortgagee to sell and use the proceeds of sale to replenish the stock, the provisions 
for renewal being intended to cover such additions to the stock. — Brackett v. Har- 
vey, Ct. App. N. Y., Cent. L. J., Augyst 10, 1882. 


Municipat Corporation.— Power of, to regulate liquor traffic. — A borough having 
by its charter the exclusive power to license inns and taverns, and dealers in spirituous 
liquors, and to pass such by-laws and ordinances for the peace and good order of 
the borough as they may deem expedient, not repugnant to the constitution and 
laws of the United States, or of this State may by ordinance prohibit the sale of 
such liquor in licensed houses after the hour of ten o’clock in the evening. — The 
State v. Inhabitants of Warlington, Sup. Ct. N. J., Alb. L. J., July 21, 1883. 


NEGLIGENCE — Sale of poisons, — The sale by a druggist of a poisonous preparation 
without the word “ poison” on the label, is not negligence when the purchaser is 
warned at the time of the sale of the dangerous nature of the medicine, and in- 
formed of the proper dose, notwithstanding the fact of the omission to place the 
word ‘poison’? on the label constituted a misdemeanor. But the sale of such a 
preparation without the word * poison” on the label, and without such warning is 
negligence both at common law and under the statute. — Wolkfulrt v. Deckert, 
Ct. App. N. Y., Cent. L. J., July 20, 1883. 


— Damage caused by workmen emploved by agent. —The defendant was owner ofa 
house adjoining the house of the plaintiff. The defendant in rebuilding his house 
employed a competent architect and builder for that purpose. During the construc- 
tion ot the house the workmen employed by the defendant’s builder negligently cut 
into an old party wall without the anced of the defendant and his architect. In 
consequence of these acts the defendant’s house fell, and in falling injured the plain- 
tiffs house. Held, that the defendant was liable for the injury so occasioned. — 
Hughes v. Percival, Eng. Ct. App., Cent. L. J., August 10, 1883. 


— Contributory — Damages — Instruction. — Action for damages alleged to have 
been sustained by plaintiff while a passenger on defendant’s horse car. Held, the 
burden of proof was on defendant to show plaintiff was guilty of contributory 
negligence, unless plaintiff had already shown such negligence; and if plaintiff was 
guilty of no negligence, still defendant wus bound to exercise a great degree of 
care and skill. And the court erred in charging: ‘The burden of proof of estab- 
lishing her case is on plaintiff, and she must show that the injury resulted from the 
negligence of the defendant, without any contributory negligence on her part.” — 
Macdougall v. Cent. R. Co., Sup. Ct. Cal., Pac. Coast L. J., June 9, 1883; Leg. 
Ady., July 31, 1883. 


— Contributory. — Where one, without his own fault is, through the negligence of 
another, put in such apparent peril, as to cause in him terror, loss of self-possession, 
and bewilderment, andas a natural result thereof, he, in attempting to escape, puts 
himself in a more dangerous position and is injured, the putting himself in such 
more dangerous position is not, in law, contributory negligence that will prevent 
him_ recovering for the injury. — Mark, Admr., v. St. Paul M. & M. Ry. Co., Sup. 
Ct. Minn., Ch. Leg. N., July 21, 1883; N. W.Rep., July 7, 1883. 


—See BAnKs AND BANKING; MASTER AND SERVANT. 


DIGEST OF RECENT CASES. 


NEGOTIABLE Paper. — Naming bank as place of payment — Insolvency bank. — 
Naming 2 bank as the place of payment of a promissory note, bill of exchange, or 
other obligation, does not make the bank an agent for the collection of the paper 
or the receipt of the money due on it: and the debtor cannot make the bank the 

agent of the holder by depositing with it the funds to pay the paper. If paper 

be left at the bank for collection, the bank becomes the agent of the holder to re- 
ceive payment. But unless the bank has been made the agent of the holder by 
indorsement of the paper or the deposit of it for collection, any money which the 
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bank receives to apply in payment of it, will be deemed to be money taken by the 
bank as the agent of the payer, and the loss sustained by the failure of the bank 
with the funds so deposited in hand will be the loss of the payer. — Adams v. 
Hackensack Improvement Commission, Ct. Err. App. N. J., Cent. L. J., July 27, 
1888; Cin. L, Bul., August 13, 1883. 


Nuisance, — Corporations. — Charter of — Liability of corporations for nuisance. — 
An annoyance or discomfort which so disturbs the possessor of property in his en- 
joyment thereof, that its ordinary use or occupation cannot be exercised in physical 
comfort, is a nuisance, for which damages will be given at law, and an injunction 
granted in equity, if it is continuous. A corporation is as completely liable to 
remedies against nuisances as any individual person. A railroad corporation must 
exercise its grant of power with a due regard for the rights of others ; its charter will 
not justify the creation of a nuisance. —B. & O. R. R. Co. v. Fifth Baptist Ch, 
Sup. Ct. U.S., Va. L. J., August, 1883. 


Parent AND CHILD. — Surrender of child by parent. — A parent may, by agreement, 
surrender the custody of an infant child so as to transfer the legal custody of the 
child to him to whom it is surrendered. — Bonnett v. Newmeyer, Sup. Ct. Iowa, 
Rep., August 8, 1888. 


— See ConTRAcr. 


PaxrrnersutP. — Real estate — Conversion — Notice — Subsequent purchaser — Eject- 
ment. —In 1871 a firm bought real estate, the deed reciting that it was conveyed to 
them “asa firm, to be held by them as partnership property, * * * according 
to the interest they respectively have in their partnership.” The deed was duly 
recorded. In 1872, one of the firm sold to A. and B. one-fourth interest in the firm, 
‘including real estate, personal property, book accounts, notes, cash, and every- 
thing else thereto belonging. The said A.and B. to pay three-fourths of all the debts 
against said firm.’ In 1874, A. and B. agreed to convey to certain members of the 
original firm ‘all their one-fourth interest” inthe firm. The purchasers not having 
paid all of the purchase-money, but being in possession, the vendors brought eject- 
ment. Held, that the firm accounts never having been settled, the partnership 
real estate remained personalty, as between the parties to this action, and that 
ejectment would not lie. —Du Bree v. Albert, Sup. Ct. Pa, W. N. C., July 19, 
1883. 


Real estate purchased in name of firm. — Real estate held in the name of a firm 
and bought with its funds is not thereby converted into personalty; in order to 
effect such conversion as against strangers and creditors of the individual partners, 
it isnecessary that the deed should expressly state that it is held as partnership 
property, or there must be actual notice to the party. — Kepler v. Erie Dime Savy- 
ings and Loan Co., Sup. Ct. Pa, Pittsb, L. J., July 18, 1883; Ohio L. J., 
August 11, 1883, 


Parents. — Disclaimer — Re-issue.— Where a patentee has defectively or insuffi- 
ciently described his invention, and claimed more than he had a right to claim as 
new, he may be entitled to a re-issue of his patent upon surrender of the original; 
but he cannot by a disclaimer convert a claim for one thing into a claim for some- 
thing else, and amend the description to effectuate the claim. — Hailes v. Albany 
Stove Co., U. 8S. Cir. Ct. N. D. N. Y., Rep., July 18, 1883. 


Publication of use — Experiment. — Public use of an invention by patentee be- 
fore application for patent will not work a forfeiture of title unless it clearly appears 
that the use was solely for profit, and not with a view of further improvements, or 
for any other purpose of experiment in reducing the invention to practice. — Emery 
v. Cavanagh, S. Cir. 8. D. N. Y., Rep., July 25, 1883. 


Bell, in inventing the telephone, discovered a new art, —that of transmitting 
speech by electricity, — and is entitled to hold the broadest claim which can be 
permitted in any case, and his patent, while not covering the abstract ay in- 
cludes the process of method. — Am. Bell Telephone Co. v. Dolbear, U. S. Cir Ct. 
Mass., Alb. L. J., July 28, 1883. r? 


Limitations — State statute of. — An action for damages for infringement of a 
patent may be barred by the Statute of Limitations of the State in which it is 


DIGEST OF RECENT CASES. 827 


PaTeNTS — Continued. 


brought. — Hayden Oriental Mills, U. S. Cir. Ct. R. L, Alb. J., July 14, 
1883. 


— Disclaimer — A discluimer may take away from what is not described and 
claimed as a part of what was described as the invention, and claimed as such but 
he cannot make the patent cover anything, — White v. Gleason Mfg Co., U.S. 
Cir. Ct. 8. D. N. Y., Rep., July 25, 1883. 


— ‘ Butter” — Sale — Power of Legislature to regulate — Sect. 7090 of the Revised 
Statutes of Ohio provides for the punishment, by fine or imprisonment, or both, 
of persons who knowingly sell, or offer for sale, any substance purporting to be 
butter or cheese, or having semblance of butter or cheese, which substance is not 
made wholly from pure cream or pure milk, unless each package of such substance 
have distinct and durably painted, stamped or marked thereon the name of each 
article used or entering into the composition of such substance. Held, the fact that 
the article sold was manufactured under letters patent issued by the United States, 
constitutes no defence to an information or indictment for violating the provisions of 
this section. — Palmer v. The State, Sup. Ct. Ohio, Leg. Adv., July 31, 1883. 


— License — Injunction. — Defendant was a licensee of plaintiff under a patent, but 
the license was cancelled, and afterwards plaintiff brought suit for an infringement 
of the patent, and an injunction was granted. Defendant then asked for the with- 
drawal of the cancellation, which was granted, and defendant paid royalties. Held, 
that the royalties so paid could not be recovered back. — McKay v. Jackman, U.S. 
Cir. Ct. S. D. N. Y., Rep., August 8, 1883. 


PayMENT — Receipt given for salary — Money left by emplouvee with agent of corpora- 
tion.—Where money due for salary was allowed by an employee to accrue in the 
hands of an agent of the employer who was authorized by the employer to pay such 
salury, funds being furnished him for the purpose, held, that the money so per- 
mitted to accrue was held by the agent at the risk of the employee, not of the em- 
ployer. — Gardner v, Omnibus R. R., Sup. Ct. Cal., Rep., July 11, 1883. 


Post Routes — Streets of a city — Private delivery — Plaintiff employed carriers to 
make collections and deliveries daily of letters in New York city for persons who 
employ plaintiff for the carrying and delivery of letters. The plaintiffapplied for an 
injunction to restrain the postmaster-general and other officers {rom making searches 
and seizures of letters in plaintiff’s possession. Held, that letter carrier routes within 
cities are post routes, and that the motion for an injunction should be denied. — 
Blackham v. Gresham, U. 8. Cir. Ct. S. D. N. Y., Rep., July 18, 1883. 


Powers — Statute — Personal property.— The statute of powers — as well to 


personal and to real estate. — Hatton v. Landon, Ct. App. N. Y., Rep., July 4, 1883. 


Practice. — Rules of court — Dismissal of appeal.—Courts have power to make 
rules regulating the conduct of business therein, but a rule of court cannot super- 
sede a statute, and as the Code of Colorado requires notice of all motions, a rule 
of court that an appeal may be dismissed if the record is not filed in fifteen 
days will not warrant a dismissal of an appeal without notice. —Cates v. McCor- 
mick, Sup. Ct. Col., Rep., July 25, 1883. 


— Appeal-bond — Statutory form of construction. — When an appeal-bond, instead 
of iihowine the words of the statute “that the plaintiff in error or appellant shall 
prosecute his writ or appeal to effect, and if he fails to make his plea good, shall 
answer all damages om costs, ’’ superadds that he shall also “pay for the use and 
detention of the property covered by the mortgage in controversy during the pen- 
dency of the appeal;” these words will be rejected, and the bond will be construed 
as having its ordinary and proper legal effect; the judge taking the bond having 
no right to require such an addition to the condition of an appeal and supersedeas.— 
Omaha Hotel Co. rv. Kountze, Sup. Ct. U.S., Sup. Ct. Rep., July 23, 1883. 


— See Sate. 


PrinciPaL-SureEtTyY. — Cashier’s bond. —Ina suit upon the bond of a cashier of a 
national bank it is not a good plea that the defendant was only a surety, and that 
the president and directors of the bank had failed to exercise diligence and to look 
into the management and see to the faithful discharge of the duties of the cashier, 
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but had intrusted the entire business of the bank to him without supervision. Nor 
that the cashier was a director of the bank, whereby his powers were enlarged, 
and that this was not made known to the surety. — Frelinghuysen, Recr. v. Baldwin, 
U.S. Dis, Ct. D. N. J., N. J. L. J., July, 1883. 


—See BiLts anp NorEs. 


Rattroaps. — Degree of care required by. — The same degree of care required of a 
railroad corporation in providing and muintaining machinery for use by its em- 
ployees must be observed in the ns agp and retention of telegraphic operators, 
Ordinary care on the part of such corporation implies, as between it and its 
employees, respect to the exigencies of the particular service. — Wabash Ry. Co. v. 
McDaniels, Sup. Ct. U.S., Am. L. Ree., July, 1883; Sup. Ct. Rep., July 23, 1883; 
Wash, L. Rep., July 28, 1883; Rep., July 4, 1883. 


— Duty of passenger. —A passenger having a ticket to a certain destination, cannot 
demund to be taken there in order to alight, if the train, by the rules of the com- 
pany, does not go toorstop at such station. It is the duty of the passenger to 
ascertain what train will stop at his destination. — Logan v. Hagnibal and St. J. R. 
RK. Co., Sup. Ct. Mo., Rep., July 25, 1883; Den. L. J., August 14, 1883. 


——Special charter— Fixing rates— Power of State. —The charter provided 
“that the said company shall have power to make, ordain and establish all 
such by-laws, rules and regulations as may be deemed expedient and necessary to 
fulfil the purposes and carry into effect the provisions of this act, and for the 
well ordering, regulating and securing the affairs, business and interest of the com- 
yany, provided that the same be not repugnant to the constitution and laws of the 
Tnited States or of the State, or repugnant to this act. The board of directors 
shall have power to establish such rates of control, for the conveyance of persons 
or property upon the same, as they shall from time to time by their by-laws deter- 
mine, and to levy and collect the same for the use of the said company. Held, 
that the power conferred to establish rates of toll, could only be exercised by by-law, 
and that the company could not lawfully charge a rate of fare in excess of the 
rate fixed by the act of the Legislature regulating rates of fare.— Ruggles v. 
The People, Sup. Ct. U. S., Cin. L. Bul., July 23, 1883. 


—See RarLroaps. 


Removat or Caust.—Act of March, 1875 — Citizenship at time of application.— 
A suit cannot be removed from a State court under the act of 1875, unless the requisite 
citizenship exists, both when the suit was begun and when the petition for removal 
is filed. —Gibson v. Bruce, Sup. Ct. U. S., Sup. Ct. Rep., July 23, 1883. 


— Interpleader — Parties — Statute. — A bill of interpleader, brought by a citizen 
of one State against two citizens of another State, cannot be removed on the peti- 
tion of one of the defendants to the Circuit Court of the United States, under U. 
S. Stat. 1875, chap. 137, sect. 2. — Mut. Life Ins. Co, v. Allen, Sup. Jud. Ct. Mass., 
Leg. Adv., July 10, 1883. 


—Accounting — Separate controversy. —-Inan action for an accounting the com- 
plaint alleged that the individual defendants, trustees of a corporation, had issued 
the capital stock of $10,000,000 to S. in consideration of the conveyance to the 
corporation by 8. of certain property worth less than $100,000, and that S. turned 
the stock over to the defendants upon payment of less than $100,000, and that de- 
fendants then sold the stock as full paid stock. The complaint demanded that the 
individual defendants should account to the stockholders for $10,000,000 less the 
value of the property conveyed, and that they severally account for the profits re- 
ceived by each from the sale of the capital stock. Held, that there was one sever- 
ablé controversy against each individual defendant which could be determined 
without the presence of the other defendants, and the case was properly removed 
to oe federal court. — Langdon v. Fogg, U. S. Cir. Ct. 8. D. N. Y., Rep., August 
8, 3. 


Res Apsupicata. — See Acrion, 


Saxe. — Delivery — Waiver.— Plaintiff sold to defendant 3,000 bushels of wheat to be 
delivered at a place twelve miles distant, and to be transported by teams. Held, 
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that asingle delivery of all the wheat was neither reasonable nor contemplated b 

the contract, and that refusal to receive, after a part of the grain was delivered, 
was a waiver of any subsequent offer or tender by the plaintiff. — Roberts v. Ma- 
zeppa Mill Co., Sup. Ct. Minn., Ch. Leg. N., July 21, 1883; Rep., July 11, 1883. 


— On Sunday — Validity. — A sale made and completed on Sunday is absolutely 
void, and each party may recover what he has paid or delivered under the con- 
tract. — Brazee v. Bryant, Sup. Ct. Mich., Rep., August 1, 1883. 


——Principal and agent — Title. — A., the agent of a corporation, had been in the 
habit of tanton certain goods through a broker, but had never bought them on his 
own account. On one occasion he told the broker that he would take a certain quan- 
tity of the goods ata price named. He intended to make the purchase on his own 
account, but the broker assumed that he was buying for the corporation as usual, 
and the order was transmitted to and accepted by the seller as the order of the 
corporation. The broker’s note named the corporation as purchaser, the bill was 
made out to it, and the goods were stored and insured in its name. A. did not 
know this until it was done, but did before payment. When he received the bill 
he paid it with his own check but did nothing else to assert his claim as owner 
until he sold portions of the goods; and he did not change the name in which the 
goods were stored or insured. The goods were attached upon an execution against 
the corporation. Held, that A. could maintain an action for conversion against 
officer. — Sloane v. Merrill, Sup. Jud.. Ct. Mass, Rep., August 8, 
1883. 


SueEri¥F. — Ex-officio tax-collector — Dual capacity. — Where the general revenue 
law of the State empowers the collector of taxes in each county to bring suit for 
the amount of delinquent taxes, a sheriff of a county, who is ex-officio tax-collector, 
may bring such suit in his name as ex-officio tax-collector, and may as sheriff serve 
process in such suit and sell.the property under execution. — Webster v. Smith, 
Sup. Ct. Mo., Cent. L. J., July 20, 1883. 


SrocKHOLDER. — See CoRPORATIONS. 


Srreets. — Reference to plat — Dedication — Estoppel. —A purchaser of lots by refer- 
ence to a plat, which shows such lot to abut on a street marked out on the plat, will 
only acquire the right to the use of the street, and of all connecting streets, and to 
have them kept open for their whole length, for the enjoyment of his purchase, 
where, from equitable circumstances the grantor is estopped from disputing the 
right. —Schermerhorn v. Todd, Sup. Ct. Mich. N. W. Rep.. July 7, 1888. 


SUBROGATION. — Creditor not subrogated to security taken by surety. — Where sure- 
ties execute each to the other as security between themselves only, mortgages for 
the payment of the debt, such mortgages are not available to the creditors of the 
principal upon the principle of subrogation. — Hampton r. Phipps, Sup. Ct. U. 8., 
Alb. L. J., August 11, 1888. 


Taxation. — National banks, — As long as a State restricts the taxation of national 
banks to the same degree of taxation that it imposes upon similar capital belonging 
to its citizens or its own institutions, it does not discriminate against those banks; 
and shares in national banks may be taxed in the hands of individuals for county, 
school, municipal, and local purposes. — Boyers App., Sup. Ct. Pa, W. N. C., 
August 2, 188 


— Tares — County funds — County treasurer — Counter-claim.— Funds derived 
from county taxes cannot be diverted to other than county purposes without ex- 
press authority of law. The county treasurer has no authority to disburse funds 
collected by him, but must pay them over to the disbursing otticer designated by 
law. A counter-claim is not allowable against a tax, unless expressly permitted by 
statute. — Morgan v. Pueblo & V. R. R. Co., Sup. Ct. Col., Rep., July 25, 1883. 


— Taxes — When enjoined in equity. — Where an assessor assesses personal property 
against one who was not the owner of the same on the day in the year for which the 
assessment is made, and who had no possession or control over the same, nor inter- 
est therein, the taxes levied on such assessment will be without warrant of law; and 

if the town board of review and county board refuse to give relief on application 

and proof, a court of equity will restrain the collection of such tax. — Searing v. 

Heavysides, Sup. Ct. ih, Leg. Ady., July 24, 1883. 
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— Non-resident creditor. — Situs of credits. — If the owner of credits resides in the 
State, there is jurisdiction over his person and over his credits, which in the law, in 
the absence of anything showing they have a situs elsewhere, accompany him. If 
he is absent from the State, but the credits are in fact here, in the hands of an agent, 
for renewal or collection, with the view of reloaning the money by the agent as a 
peg business, they have a situs here for the purpose of taxation. A non-resi- 

ent creditor having debts due him from residents of the State, not put into the 
hands of an agent here, is not liable to taxation in this State. Such credits fol- 
low his person, leaving nothing here to which jurisdiction can attach, it being 
the credits, not the debts, which are taxable. —Goldgart v. The People, Sup. 
Ct. Ill., Leg. Adv., July 24, 1883; Wis. Leg. N., August 16, 1883; Den. L. J., 
August 7, 1883. 


Power of State to tax an interstate Bridge — City cannot tax.— The jurisdic- 
tion of the State of Kentucky extends to the northwestern shore of the Ohio River, 
and the State may tax every species of property within that jurisdiction, unless 
such taxation amounts to a discrimination in favor of local as against ultra-State 

roducts or to an obstruction of the free navigable waters within its limits. A tax 
imposed by the State of Kentucky on a bridge extending across the Ohio from 
the Kentucky to the northwestern (Indiana) shore is lawful, and is not an attempt 
to regulate commerce between the States. But the city of Louisville has no power 
to tax the bridge, although the city’s limits extend to and over the bridge. A mu- 
es vag has no power to tax property not benefited by the city government. — 
Bridge Co. v. City of Louisville, Ct. App. Ky., Ky. L. J., July, 1883. . 


— Attorney-general — Compromise, — Power of Governor. —Should the attorney- 
eneral attempt to compromise a debt due to State for tax at less than the amount 
ue, or at a less rate of taxation than that fixed, or to release a railroad company 

from the ad valorem tax imposed upon it, he would have no power to do so. Nor 
would the Governor have power to make any such contract, or release; he could 
not do more than suspend the collection of the tax until the meeting of the next 
General Assembly. — The State v. S. W. R. R. Co., Sup. Ct. Ga., Rep., July 11, 
1883. 


— Railroads. — Construction. — Representation of officers — Injunction. — The 
president of a railroad company at a public meeting of voters represented that the 
railroad company would run their line as surveyed through the township. Subse- 
quently a tax for the construction of the railroad was voted. The road was not 
laid as surveyed, but varied. Held, that the representations of the president, in 
his speech, were material, and that the levy of the tax could be enjoined. — Curry 
rv. Supervisors, ete., Sup. Ct. Iowa, Rep., August 1, 1883. 


Tirie. — See SaLe. 


TRADE-MARK. — Compound — Descriptive name.—The complainants alleged that 
defendants sold oils and extracts to compounders with instructions how to com- 
pound them so as to make an imitation of complainant’s preparation of bitters; 
and that the purchasers sell the bitters so made to retail dealers, who put them in 
empty botties which have contained the plaintifi’s preparation, and palm them off 
as genuine bitters of the complainant’s manufacture, Held, that upon these alle- 
gations un injunction would not be granted. — Hostetter v. Fries, U. S. Cir. Ct. 5. 
D.N. Y., Rep., July 4, 1883. ° 


—— Right of one to refer to name of rival trader in advertising. — A trader has 
the right to make and sell machines similar in form and construction to those made 
and sold by a rival trader, and in describing and advertising his own machines, to 
refer to his rival’s machines and his rival’s name, provided he does this in such a 
way as to obviate any reasonable possibility of misunderstanding or dece 
tion. — Singer Mfg. Co. v. Loog, House of Lords Eng., Am. L. Reg. August, 1883. 


—— Equity — Misrepresentation in trade-mark. — A court of equity will extend no 
aid to sustain a claim to a trade-mark of an article which is put forth with a mis- 
representation to the public as to the manufacture and as to the place where it is 
manufactured. — Manhattan Medicine Co. v. Wood, Sup. Ct. U. 5., Leg. N. Can., 
August 11, 1883. 
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Trover. — Fixtures — Machinery — Pleading.— A refusal by the owner of the 

freehold, after he has taken possession upon the expiration and surrender of the 
term, to permit the former tenants to remove fixtures, which they have attached 
to the premises during the term, will not enable the latter to maintain trover for 
them against him. Where a tenant, who has erected fixtures (machinery), upon 
his landlord’s premises, surrenders possession and the term to his landlord, upon 
the latter giving a bond, conditioned for the forthcoming of the machinery, upon 
the determination of proceedings to try the right of property in the same, the 
surrender carries with it all its legal incidents, and an action of trover will not lie 


for the fixtures. — Darrah v. Baird, Sup. Ct. Pa., W. N. C., August 20, 18883; Am. 
L. Reg., August, 1883. 


—— Counters and shelving — Erection of by agreement with — Landlord — Fixtures.— 


In an action to recover the value of certain shelving and counters, the personal 
property of plaintiff, and alleged to have been wrongfully converted by the defend- 
ant, held, that the shelving and drawers described in the complaint were erected 
and placed in defendant’s building by plaintiff under a license from defendant, and 
under an agreement that plaintiff might remove the same at pleasure, and hence 
that they never became a part of the realty, but preserved their character as the 
personal chattels of plaintiff. And, that having been erected and placed in de- 
fendant’s building under this license and agreement, and being capable of being 
severed and removed without material injury to the building, an action for their 
wrongful conversion will lie against the defendant, after demand upon him for 
permission to remove the same, and a refusal on his part, although they are still 
attached to the building, and have not been disannexed. — Stout v. Stoppel, Sup. 
Ct. Minn., Am. L. Reg., August, 1883. 


— Fizrtures—Right of removal — Action for. —A wooden platform was erected 


for trade purposes, in defendant’s building, by a tenant who, becoming insolvent, 
assigned all his property, including his term and the said platform, to the plaintiff 
for the benefit of his creditors. Plaintiff, with defendant’s consent, assigned the 
term toa third party, but reserved the platform, and the right to enter and remove 
it. Upon entering for that purpose within a reasonable time, the defendant claimed 
to own the platform, and threatened to have plaintiff arrested for stealing if he 
removed it. Held, that an xaction lay against the defendant, the owner of the 
buiding, for the wrongful conversion of the platform, notwithstanding it was still 


annexed to the building. —Shaperia v. Barry, Sup. Ct. Minn., Am. L. Reg., 
August, 1883. 


Trusts. — Compelling trustee to act— Trustee applying to court — Jurisdiction. — 


A. conveyed real estate in trust for herself for life, with remainder to her children, 
and gave power to the trustee to sell and reinvest on her request, and when he 
thought her interest required it, but also provided that he might, for his better pro- 
tection, require petition in chancery to be filed authorizing the sale. Held, that 
he, subsequently refusing to sell until empowered by court, and the suit being 
brought accordingly against him for the life tenant, infants holding remainder were 
not necessary parties. Estates may be conveyed in trust with power to trustee to 
sell whenever the interest of life tenant requires without consulting the interest of 
those in remainder and without the direction of the court. But if in such cases the 
court be applied to by the trustee and the beneficiaries, it has jurisdiction to decree 
the sale and the purchaser is protected. So where trustee is invested with a power 

urely discretionary, he cannot be coerced by the courts, but if he and those who 

ave the right to unite with him ask the court to administer the trust, the chancel- 
lor thereby obtains jurisdiction. — Walker rv. Smyser’s Exrs., Ct. App. Ky., Ky. L. 
J., July, 1883. 


—— Devise to sell — Mortgage — Mistake — Equity.— A devise to a trustee with 


power to sell and dispose of the property devised is a sale or conversion of the whole 
property, and does not include an authority to pledge by way of mortgage. Ifa cestui 
que trust, through mistake of his legal rignts, or of facts, assumes an obligation 
affecting the estate which he would not have assumed otherwise equity will grant 
relief. — Wilson v. Maryland Life Ins, Co., Ct. App. Md., Rep., July 25, 1883. 


— Investments — Interest — Rights of life tenants and remaindermen.—A residuary 


fund was bequeathed to trustees “ to hold the said property as they may receive the 
same, or at their discretion to sell the same or any part thereof,” and to invest the 


1 
$ 
e 
0 
a 
)- 
3. 
0 
is 


832 DIGEST OF RECENT CASES, 


Trusts — Continued. 


proceeds of such sales according to their best judgment, and to sell any substi- 
tuted property at any time held upon the trusts, at their discretion, and to invest 
the proceeds according to their best judgment, with power to convert real estate into 
personal estate and personal estate into real estate, and to prefer a lower interest and 
gain to a larger one which might involve risk of loss; and, subject to the payment of 
certain annuities out of the income, ** to pay all the remaining net rents and income 
during the continuance of this trust” to such of four persons, the testator’s wife and 
three children, as might be living at the time of payment, and to the lawful 
issue of any then deceased child, such issue taking by representation. Twenty 
years after the death of the survivor of said four persons, the trust property was 
to be conveyed to the testator’s issue then living, they taking by representation 
according to the stocks. At his death the testator left bonds which were 
worth more than par, and which have since fallen due. Since his death the 
trustees have bought bonds, some at a price slightly above par and some 
at par and accrued interest. Held, as between the life tenants and the 
remaindermen, that the former were entitled to all the interest, after de- 
ducting expenses, on the bonds received from the testator, or bought by the trustees 
when worth more than par; and that the sum paid for accrued interest on the 
bonds bought should be retained from the iaterest subsequently received. — Hem- 
enway v. Hemenway, Sup. Jud. Ct. Mass., Rep,, July 4, 1883. 


See Conrractr. 


Usury. — Agent — Ratijication. —One who affirms a usurious loan made by an 
agent adopts all the instrumentalities employed by the agent in the transac- 
tion. — Joslin v. Miller, Sup. Ct. Neb., Wash. L. Rep., July 28, 1883. 


See BILLs anp Norges. 


Venpor-VENDEE. — Sale of personal property — Possession of vendee. —A_ sale 
of personal property is not good against creditors of the vendor, unless pos- 
session be delivered by the vendor in accordance with the sale. In determining 
the kind of possession necessary to be given, regard must be had not only to the 
character of the property, but also to the nature of the transaction, the position of 
the parties, and the intended use of the property. Change of location of the 
property is not essential. Ifthe purchase was in good faith and for a valuable 
consideration, followed by acts intended to transfer the possession as well as 
the title, and the vendee assumed such control of the property as to reasonably 
indicate a change of ownship, the delivery of possession cannot, as matter of law, 
be held insufficient. — Crawford v. Davis, Sup. Ct. Pa., Wis., Leg. N., July 26, 
1883 ; Ch. Leg. N., July 14, 1883. 


BI-MONTHLY LIST OF VALUABLE ARTICLES IN THE 
LAW PERIODICALS. 


MARRIED WoMEn’s Dents. — Cent. L. J., July 6, 1883. 
MisTAKE OF A LeGat Ricur. — Cent. L. J., July 18, 1883. 
Once JEopARDY. — Crim. L, Mag., July, 1883, 

Save ror “Casa.” — Ohio, L. J., August 18, 1883. 


Speciric EnrorceMENT oF Contracts To TRANSFER Stock.—Am. L. 
August, 1888. 


SrRIKES AND STRIKERS IN THEIR LeGAL Aspect.— Can. L. J., August, 1883. 
SurvivaL or Actions. — Am. L. Reg., July, 1883. 
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